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Art. L— the LATE LORD TRURO : HIS PROFES- 
SIONAL AND PARLIAMENTARY CAREER. 

ABOUT the period immediately subsequent to the death of 
the late Lord Truro, a feeling and an expression of un- 
feigned regret pervaded every public and private circle within 
which his character . happened to be thoroughly known. Such 
notices, however, as have appeared of the life and character 
of a man endowed with so many high qualities of intellect and 
of heart, as had, throughout a long course of years, been dis- 
played by the late Lord Truro, are in their nature too slight and 
imperfect to leave upon the mind those permanent impressions 
which the consideration of his history merits. Nor, for many 
reasons, is the immediate hour when such a man has 
passed away from among us, the most favourable or congenial 
to the narrative of professional or political life. It has seemed, 
therefore, to us, that the present was preferable to an earlier 
period for this purpose ; and that the time has now arrived at 
which we may, without invading the sanctities of private life, 
throw a steady though necessarily rapid glance at the almost un- 
precedented public career of the late Lord High Chancellor. 

Thomas Wilde, afterwards Lord Truro, was the second son of 
Mr. Thomas Wilde, a highly respectable attorney-at-law, by Mar- 
garet Ann Knight, and was bom in the city of London, on the 
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2 The Late Lord Truro: 

7th July, 1782. With respect to the calling of Thomas Wflde, 
the father, it has been erroneously stated, more probably from a 
tendency to exaggerate the merits of the son than in disparage- 
ment to the father, that the latter, at one period of his life, acted 
in the capacity of Sheriff's officer. The truth, however, is, that 
haying completed his education at Merchant Tailors* School, he 
was articled to an eminent solicitor, Mr. Impey, and rapidly at- 
tracted notice by his professional talents and integrity. During 
his hours of relaxation from business, he pursued with great de- 
Ifght the study of natural history ; and in speculations as well as 
practical details, illustrative of that science, his attainments were 
far from being superficial. 

The Wilde family formed a tolerably strong phalanx of lawyers. 
The elder brother of Lord Truro . having been called to the Bar 
in Michaelmas Term, 1805, was subsequently appointed to the 
office of Chief Justice, at the Cape of Good Hope ; while his 
.younger brother, Mr. Edmund Archer Wilde, became leading 
partner in a well-known and eminent firm of solicitors. The 
esteem which the latter acquired may be inferred from the fact of 
his having served the office of Sheriff of the city of London; and 
having been selected as one of the members of council of the In- 
corporated Law Society. 

Thomas Wilde, the subject of this memoir, received the ad- 
vantages of being educated at St. PauTs School, and throughout 
life he gratefully acknowledged the benefits which he derived 
from the system of tuition pursued at that seminary.^ Having 
duly served as clerk in the office of his father, he was, in the 
year 1805, admitted on the Kolls as an attorney ; and within 
this sphere his ambition seems to have been, at that period, cir- 
cumscribed. While practising in Castle Street, Falcon Square, 
the fruits of his early industry began forthwith to appear. He 
speedily established his character as a cautious and skilful prac^ 
titioner, and especially in topics relating to mercantile law, his 

^It may be mentioned that Lord Truro, when in poseeflsion of wealth 
and fame, presented St PauFs School with the munificent gift of £1000, 
to be distributed in prizes among the best scholars, in acknowledgment of 
the advantages which he had ei\joyed during the period of his education 
within the walls of that establishment. 



His Professional and ParUamentary Career. 3 

fitmiliarity with which commanded the notice and confidence of 
his clients* 

As the circle of those who waited on his counseh was enlarged, 
his own self-reliance, and consciousness of intellectual superiority, 
were naturally expanded. He knew, no doubt, that he had 
neither acquired by education, nor possessed as a natiural gift, 
many of the personal advantages common in his time among 
the members of the bar, and he was aware that he might pos- 
sibly be exposed to the ungenerous prejudices too frequently 
haunting narrow minds among all classes ; but he, at the same 
time, upon a severe comparison of himself with others, probably 
felt that he had acquired sound knowledge, not the less valuable 
that it was not simply theoretical, but had been interwoven with 
the texture of his mind, wliilst he had been directly mingling 
with various parties interested in the complicated transactions 
of human life. Thus, instead of having only loose and vague 
ideas concerning doctrines of law, with which students generally 
approach the higher branches of the profession, in the hope of 
being, through experience, qualified to make efficient application 
of them, Mr. Wilde started at once from the practising point ; 
but, at the same time, he was assiduous in mastering, by a course 
of systematic, thoughtful reading, the principles of legal science. 
ITieory and practice being thus combined, all that he knew he 
knew thoroughly ; and he could call into application the several 
divisions of such knowledge at the precise juncture when eacli 
was wanted. He felt, as some solicitors may justly feel, and 
many more vainly suppose, that he had capacity equal at least 
to that upon which, he observed, many members of the bar 
commanded success ; and he even ventured to think that, not- 
withstanding their scholastic attainments and general accomplish- 
ments, he was not less competent than were they for achieving 
a position as a counsel learned in the law. We are led from the 
consideration of the whole of the man's character to infer, that it 
was rather a laudable desire to find scope for the energies of 
which he could not but be conscious, to improve his social position, 
than any vain and undefined ambition, so common to weak minds, 
or any undue lust of wealth, that induced Mr. Wilde to take the 
important step of relinquishing his practice as an attorney and 



4 The Late Lard Truro : 

being called to the bar. Accordingly, after having kept the usual 
number of terms, he was enrolled as a barrister by the Honour- 
able Society of the Inner Temple on the 7th of February, 1817. 
He had however previously, in 1813, taken another important 
step in life, that of entering into the state of matrimony .^ 

Sentimentalists have, in every age, moralised charmingly on 
the morbid beauties of bashfulness, confounding therewith true 
modesty — which consists in not thinking higher of one's self than 
one ought to think — ^but does not require a fiilse estimate to be 
made either of one's self or of others. "A genuinely bashful man," 
simpers one, " is the soul of honour ; " " bashfulness," whines 
another, " though it be a weakness, is yet an argument of a soul 
ingenuously inclined." Mr* Wilde, however, was the pupil of a 
more practical philosopher, who believed that a great deal of 
talent is lost in the world for want of a little courage ; that every 
day sends to their graves a number of obscui^ men, who had only 
remained in their obscurity because their timidity prevented them 
from making a first effort ; and who, if they could have been in- 
duced to begin, would, in all probability, have sped worthily on 
a career of usefulness and fame. To stand shrinking and shiver* 
ing, instead of marching forward, or, if need be, even of scram- 
bling on, is assuredly as little a mark of wisdom as of boldness. 
"It will not do to be perpetually calculating risks," says Sidney 
Smith, " and adjusting nice chances ; that did very well before 
the flood, when a man could consult his friends upon an intended 
publication for a hundred and fifty years, and then live to see 
its success afterwards ; but, at present, a man waits, and doubts, 
and hesitates, and consults his brother, and his uncle, and par? 
ticular fiiends, till one day he finds that he is sixty years of age, 

' Mr. Wilde's first wife was Mary, daughter of Mr. W. Wileman, aud 
widow of W. Devaynes, Esq., banker. By that lady (who died on the 13th 
June, 1840), he had issue Bobert Claude, the second baron ; Thomas 
Montague Carriogton ; and Emily Thomasine Claudine. 

In the year 1845 he again married : on this occasion the lady (who had 
been his client in a case before the House of Lords, when she endeav^oured 
to assert her legitimacy) was Auguste Emma D'Este, daughter of His 
Boyal Highness Augustus Frederick, Duke of Sussex, and Lady Augusta 
Murray. 
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dnd has lost so much time in consulting his first cousins that he 
has no more to follow their advice." 

, As Lord Lyndhurst stated in the House of Lords, Mr. Wild© 
had one special difficulty for an advocate to combat — he had 
an impediment in his speech, which rendered it almost impos- 
sible for him to utter certain words. He vanquished that diffi- 
culty, however, with a characteristic perseverance, by forming 
a list — ^and a very comprehensive one it was — of those perverse 
words, and annexing to each its synonyme. Upon finding any dif« 
ficulty in the pronunciation of a particular word, he at once 
dismissed it, and substituted one of his synonymes,. with a promp- 
titude and address so remarkable that scarcely any interruption 
could be detected in the flow of his discourse.^ 

The trials of life, be these heavy or trivial, are the best testa 
of a man's metal, and they were applied not unsparingly on the 
outset of Mr. Wilde's career as counseU But the prejudices 
and jealousies which the young barrister was called upon, for 
SL time, to encounter from the Bench and at the Bar, served only 
to strengthen his self^^relianoe ; fury, on the one hand, and sar-t 
casm on the other, met alike with instant, dignified repulse from 
his independent spirit : now he gently parried the blow aimed 
at him; now be vigorously returned the thrust, and seldom missed 
his foe.^ No good purpose can now be served by painting the 
combatants in such oonflicta. We affect not clearly to appre- 
hend all that is implied, according to popular cant, in the ex- 
pression, ^* March of intellect ; " but men at the ^E^nglish Bar, 
who, as a class, are keenly alive to the courtesies of life, cannot 
but be sensible of the improvement which has, within the last 
thirty years, graced the language and conduct of judges on the 
Bench and of the majority of the practitioners at the Bar. The 
character of the profession has thus been elevated in public 
opinion, and the discharge of public duties has become a com*- 
•paratively easy and pleasant task. The good taste, the unaffect- 
ed courtesy, and kindly manners of such men as those who now 
occupy the highest position in the various Courts of Equity and 

1 Vide « The Times;' Ipr 15th March, 1856. 
For example, Vide " The l4egal Observer," Vol H, p. 62. 
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Common Law^ form a delightful contrast to the abruptnesg and 
impatience — accompanied though these defects in temper were 
with great intellectual power— of Thurlow and of Wynford. 
Such skirmishes as those to which we allude^ so far as the in- 
terests of Mr. Wilde were concerned, attracted favourable notice 
and commanded respect ; above all, clients at once perceived 
that they were in the hands of one who could and would pro* 
tect "their rights and vindicate his own honour. In the mean 
time, no violent change in his intellectual habits followed his 
change of position; and animosities gradually disappeared before 
his imassuming manners and indomitable perseverance. Indeed, 
his natural acuteness of mind, his sagacity and forensic skill, 
were weapons more than sufficient to prepare him for lustily 
struggling with his strong and stem antagonists in the protracted 
and arduous warfare which awaited him. Within the precincts 
of the Court to which his practice was principally confined, and 
which he had selected as the sphere of his future practice, 
the memory and the silent power of many great names still 
survived to shed an animating and cheering influence around ; 
the living fame of Mansfield, Heathy and Lawrence, had not 
yet quite died away : Sir Vicary Gibbs was on the eve of resign- 
ing, to be succeeded in the Chief-Justiceship by Sir William 
Dallas ; and Sergeant Best, Lens, and Copley, were rising rapidly 
into popularity and practice. True, the advance of Mr. Wilde 
was unostentatious and even slow; but he moved steadily 
though quietly on in the path of honour and duty. He had, to 
use the language of Lord Tenterden with reference to the sub- 
ject of this sketch, "industry enough to succeed without talent, 
and talent enough to succeed without industry." With special 
pleading, viewed as a science, he had been long fitmiliar; and he 
carried with him, ready to hand, all its technical rules and logical 
niceties. Driven, or by stratagem enticed, out of one stronghold, 
he instantly, and, as it were, instinctively sought re&ge in an- 
other. " Une souris," says the French proverb, " qui n'a qu*un 
trou est bientot prise." Mr. Wilde had always two strings 
to his bow, according to the ancient simile of an archer, though 
if we might employ the more modan form of the craft and 
say, many loaded chambers to his revolver, we should give the 
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more apt illustration. Without aspiring to the glitter of elo- 
quence, the stream of simple, vigorous English, beneath which 
his statements and reasonings flowed, stole surely though calmly 
into the mind. Not a glimpse of arrogance or self-complacency 
appeared in manner, tone, or language ; on the contrary^ availing 
himself of all external aid, he cautiously sought to gain the con- 
fidence of judge or jury. Innauatio eat oratto qucedam dimmu^ 
latione et circuitione obacuri aubiens anditoris animum. 

His career at the Bar, as a junior counsd, although signalized 
by no prominent disf^y of rare intellectual gifts, had been so 
continuously progressive as to stamp him with the reputation of 
being a man of high qualities in business, and to win the conSr 
dence, especially in reference to matters of detail, of the distin- 
guished leader of these times. Eminent men soon biecame fiilly 
aware of his high professional attainments, and reposed more than 
common faith in his more than conunon vigilance, precision, anci 
industry. It was under such an impression th^t Mr. Wilde had 
the honour of being, in the year 1824, associated with Mr^ 
Brougham, Mr. Denman, Mr. Williams^ Mr. Tindal, and Dr^ 
Lushington — all of whom were subBe<]pentiy raised to the Bench 
— as one of the counsel in bel^^f of Queen OnroHne, when the 
Bill of Pains and Penalties was submitted to the oonsideration 
of the House of Lords. He was not, it is true, called upon 
to address the House on the merits of the genen^ question at 
issue ; but he as highly distinguished himself in his searching 
examination of w^esaes, as he had proved eminently usefid in 
arranging aU the formal details of the defence^^ 

The ball was now, if we may be allowed a common phrase, at 
the foot of Mr. Wilde ; and it was not probable that an athlete, 
muscular and highly trained as he was, would &U to impel it 
skilfuDy in the great game he had entered upcm. His being 
selected in the case just alluded tc^ vrn^ a marked and unequivocal 
recognition of his legal accofnpjdshments by men indisputably 
qualified correctly to appreciate them ; and this, while it raised 

^ His leaders were highly satisfied with the zeal and discrimination dis- 
played by Mr. "Wide on this great occasion ; and Queen Caroline herself, 
in token of her sense of his yaluahle serTioes, appointed him to be one o€ 
herexeeotonk 
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him at once in public estimation, gave a new impetus to his 
own exertions by feeding his ambition, and justifying his highest 
aspirations. But no marvellous showers of fortune fell suddenly 
on his path, which, though not unrewarded, was still steep and 
toilsome. He was a Whig, and though not fanatic in politics, 
he was still an uncompromising Whig ; and upon him as such 
the Sun of Toryism refused, in those days, to shipe; He could 
not possibly be charged with the sin of political violence. In 
his public capacity he had always with prudence and temper 
avowed his sentiments on the popular disputes of the day. And 
in the intercourse of private life, he adopted the tone and moder- 
ation which are generally found among gentlemen in England ; 
yet the paltry, not to say vindictive spirit, which denied to 
Henry Brougham his weU-eamed professional rank, could not 
brook to yield prematurely to his young coadjutor the honours 
and privileges of the coif. It is not, we are aware, customary 
that barristers should be called to the degree of Sergeant-at- 
Law until seven years of their vocation have expired ; but if 
^ any departure from that rule could have been justified, such de- 
viation in the case of Mr. Wilde, fiir from provoking, in any 
quarter save one, scornful or indignant remark, must have reflected 
honour on the character of the highest legal functionary in the 
land, inasmuch as it could not but have testified to a generous 
forgetfulness of political asperities in the contemplation of pro* 
fessional eminence. The first application, however, on the part 
of Mr. Wilde to Lord Eldon was unsuccessful. Far be it from 
the writer of these pages to throw a doubt upon the wisdom and 
integrity of that noble lord, who was, by all who knew him, as 
fondly loved for his kindness of heart as he was justly revered 
for his honesty of purpose and vast legal erudition. Lord Kldon, 
it would appear, was not insensible to the painful invidiousness 
of the task which stringency of custom, or ipore probably, sur- 
rounding political circumstances at that juncture, imposed upon 
him ; for Mr. Wilde being subsequently engaged as counsel in 
a Chancery suit, in the conduct of which he displayed his usual 
discrimination and learning, his lordship, at the close of the ar- 
gument, invited Mr, Wilde into his private room, and intimated 
to him that, if the application to which we have alluded w^ce 
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renewed, he should be willing to make an exception to the 
general rule. But, in point of fact, the probationary seven years 
had expired before Mr. Wilde received his degree.^ The pecu- 
niary injustice inflicted on Mr. Wilde by even a brief postpone- 
ment in his promotion, is proved by the rapid strides which he 
made in his profession, from the moment he was allowed to step 
beyond the more limited sphere to which he had been hitherto 
confined — as, indeed, may be ascertained by a cursory glance 
at the various volumes of Reports. His practice, while he 
was behind the Bar, may have been, and no doubt was, 
highly lucrative. A junior counsel may be busily though quietly 
employed, and be liberally recompensed, and yet the results be 
known only to a limited circle; so that, on such points, the 
Keports are not unerring sources of information, nor strictly 
indicative of the actual amount of work performed or of income 
realized by any man at the Bar ; but in striking a balance be- 
tween the relative • profits accruing at any given period con- 
trasted with another, such volumes lead with tolerable accuracy 
to general conclusions. Now, to trace the steady and rapid 
progress of Mr, Sergeant Wilde, subsequently to the year 1824, 
it is only necessary to glance at the authorized repositories' of 
legal proceedings. 

Although Mr. Wilde's career as junior counsel had been thus 
prolonged, and the more irksome and imremunerating duties 
unduly imposed, still his is not a discouraging example. One 
who would emulate it may reflect that, if the path for a time be 
rugged and steep, yet, as he advances, it becomes more smooth, 
and there are many quiet nooks, too, wherein he may find shelter 
and repose. Life is not one continued struggle without any in- 

* In the course of Easter Term, 1824 (13th May), Thomas Wilde, of the 
Inner Temple, was ci^lled to the degree of Sergeant-at-Law, and gave 
rings with the motto, Regi regnoqiie fddis. Vide J. B. Moore's Bep., 
VoL IX., p. 2 ; Bingh. Eep., Vol II., p. 1. In the year 1827, he was ap- 
pointed KiDg*s Sergeant; and ultimately attained the rank of Queen's 
Ancient Sergeant. 

^Vide Bingh. Eep., Vols. II.— V. (1824—1828): J. B. Moore's Rep., 
VolsilX,— XL (1834—1828).: Moore and Payne's Rep., (1827—1829); 
Bingh. New Cases (1831—1834) : Moore and Scott's Rep. (1834—1849). 
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10 The LaU Lard Truro : 

tennission. The &cu1ties strained to the utmost in the daily 
contests of an arduous profession^ require relaxation ; and in the 
case of Mr. Wilde, at the busiest epoch of his life, he found 
leisure for the charms of social intercourse. It is true that his 
mind had not been stored with the various knowledge and altun- 
ments in literature and science, which opened so many sources 
of rich delight to Lord Ljndhurst and Lord Brougham, but he 
relbhed and sought the companionship of highly gifted men. 
All who are familiar with the current literature of the day, may 
have at least had such transient glimpses of his social hours as 
serve to reveal his ruling habits and tastes. He who could com- 
municate and receive pleasure around the simple and humble 
board of Charles Lamb,^ on his festive Wednesday evenings in the 
Temple, must have possessed some kindred and congenial qualities 
of muid. Lord Auckland, when Governor-general of India, used 
to say that he and %hfi I^mperor of China governed half the 
human race, and stiiU: foi^nd time for break&st. Mr. Wilde, 
while stealmg, now and iSieOy a few hours for innocent inteHectual 
recreation, at no periodi of his. liife forgot or neglected more 
serious avocations or the calls of profes^nal duty ; nor was that 
duty discharged in a si^per£bial nwi.ner* Ho portion of his 
work was touched by a stovenly hand. IJis anxiety for his 
clients' success, in 6u5t, often, seduced him into supeirfluous expan- 
sion of his materials : he was elaiborate, oceasionatUy even to 
unnecessary iteration, and to amplifying minutest details; a 
practice strictly in accordance with his mental habits.. Willing 
to hear every thing which his dient conceived to he Accessary or 
useful for the protection of his interests, he was always^ prepared 
faeilem se in rebuB eoffnoscendis^ in homin^)u& (mdiendis admiUen^ 
disque prcebere,^ The unwearied patience and close attention 
with which he listened to all explanations^ suggested in the course 

^Vide ** Final Memorials of Ofaarlea Lamb," by Tbomas ]^oon Talfourd^ 
Vol. IT., pp. 77, 78. We pity the n^an wko cannot enjoy the light pleasantry 
of these volumes. Mr. Justice Talfogrd was, we believe, the youngest of 
his eminent associates, the amiable and fit companion of such men as 
Coleridge, Lamb, Lloyd, Hazlitt. Whilst we are writing, the hands ot 
workmen are destroying the chamber where their festive meetings were 
held ; and Dr. Johnson's rooms also, hard by, are vanishing in **lots.** 

' Cic. Epist. ad QainK Fratrem, Lib. !• 
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of long consultations, greatly facilitated his labours in court. 
He shrank from no amount of work ; and accordingly, finding 
his reputation at the Bar firmly established, his ambition, unde- 
terred by the additional labour it involved, took a wider range ; 
and he felt disposed to add parliamentary to all his heavy pro- 
fessional engagements. He was, at the period we are now 
speaking of, one of the foremost men in his profession. Attached 
as he was to the Whig party, the state of public affairs appeared 
favourable to the growth and full development of his ultimate 
views. The flame of political discord had ceased to blaze and 
scorch. Even the smoking embers which had, during several 
preceding years, been ever ready to burst forth upon the slight- 
est communication with surrounding combustible matter, had 
been extinguished ; and the political atmosphere became cooler 
and less threatening. 

Mr, Wilde, having prudently abstained from publicly appear- 
ing in the arena of party conflicts, until his professional fiune 
and the reasonable expectation, at least, of private fortune, had 
been firmly established, looked cautiously around in the hope of 
descrying a portal opening into Parliament ; and his eye rested 
at length on a happy spot^ at the confluence of the rivers Devon 
and Trent, where he was destined long to luxuriate. Kot many 
years had elapsed since the period when his Grace of Newcastle 
reigned lord-paramount in th© borough of Newark-on-Trent ; and, 
although his power had been diminished by the Keform Act, yet 
it had not been destroyed. Mr, Wilde, accordingly, was not so 
foolishly sanguine as to anticipate immediate and triumphant 
success upon his presuming to contest the representation of that 
borough ; but that he was not mistaken as to his choice of the 
field of waf&re, the ultimate result satisfiictorily proved : and 
the victory was, in a great measure, to be ascribed to that never- 
failing attribute of his character, unwearied perseverance. After 
repeated defeats, he was at last returned as one of its represen- 
tatives in Parliament,^ 

1 As the election struggles of Mr. Wilde, at Newark, present no points 
of special interest, we may, once for all, allade to the general results. In 
the month of May, 1831, Mr. Sergeant Wilde was returned, along with 
Mr. Far n worth Hiudley, as one of the members for that borough. In 1832 
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He had been so thoroughly trained to habits of consecutive 
thought and clear statement, that he found no difficulty in tak- 
ing and holding a prominent and commanding position in the 
great deliberative assembly of the country. His power of state- 
ment, and the extent of knowledge which he displayed, at once 
proclaimed him to be an efficient acquisition to the existing 
ministry. The very fact of his disdaining to be an unscrupulous, 
unthinking partisan, rendered his services so much the more 
valuable ; for, without blindly sacrificing his fixed and deliber- 
ately formed opinions to either of the conflicting parties, he was 
recognised as a whig, whose friendly adherence and counsel the 
ministry would gladly secure. His knowledge of the world, 
however, as well as of the somewhat abnormal character of the 
audience to be addressed, guarded him against unnecessary in- 
terference with the progress of business. His natural sagacity 
discovered to him his real position. Above all, he had no pre- 
tensions to be classed among the literary members of that pro- 
miscuous assembly; nay, taking the great Napoleon as his 
master on this point, he probably despised them, ^^ BS/Tez-vous de 
savans et gens de lettres, " said the great Frenchman ; in which 
sentiment would concur that shrewd humourist who said, " treat 
them as you do ooquettes,^ amuse yourself with them, but don't 
take the one for wives or the other for statesmen." Philosophy 
herself appeared to Mr. Wilde divine, only in so far as she 
deigned t^ touch the earth and conduct to human happiness. 
•With Tully, who exclaimed — ''■ vitce philosopkia diLXy mrtutia 
indagatrix t^^ he confessed the deity, and as such alone he wor- 
shipped her. Accordingly, at the very commencement of his 
parliamentary career, his speeohes bearing all the featiu*es of his 
general style, were more remarkable as being succinct lucid 
statementsof opinion, than as attempts at varied illustration or 

he was again returned. At the election in January, 1835, and that of 
1837, respectively, he was once more returned along with Mr. Qladatone ; 
and in 1840, a new writ for the borough having been issued, in consequence 
of Mr. Wilde having been appointed Solicitor-general, he was again re- 
turned. On that occasion, however, he was so closely run by Sir Frederick 
Thesiger, that he was successful only by the narrow n^ajority of nine 
votea.^ Vide Pod's ** Electoral FaQts," p. 222, 
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Copious popular decliunation. With much good taste as well as 
good sense, he carefully eschewed that common species of gran- 
diloquence, in which Sir Edward Bulwer Lytton's " Boss " per- 
petually indulged, and from which the accomplished novelist has 
not been himself at all times free, and which consists chiefly in 
repeating the sense by inverting the sentence. It is, therefore, 
by no means a difBcult or tedious task to ascertain with precision 
the general views enunciated, and the political course pursued by 
Mr. Wilde in the discharge of his duties as a member of the 
House of Commons. 

The leading doctrines of his political creed were very speedily 
unfolded. He concealed not his determination to recommend 
and vindicate a system of reasonable and well-directed economy 
in the management of public affairs. Neither lavish on the one 
hand, nor parsimonious on the other; he, while unwilling to 
withhold fair remuneration for labour done, refused to sanction, in 
the policy of those who happened to be in power, any such 
measures as served only to promote party interests without re- 
gard to the welfare of the great body of the people, and believ- 
ing that a sleepless vigilance over the resources of a country, and 
an impartial distribution of the patronage pertaining to the exe- 
cutive, are essential elements in all sound and stable government, 
he considered it to be the duty, as it certainly is a precious 
privilege, of the Commons of England, in their representative 
capacity, to check extravagance in national expenditure, and to 
modify at least, the partialities of personal or official influence. 
In the session of Parliament, for instance, which had been open- 
ed on the 13th of June, 1831, it having been proposed^ in the 
course of debate on the Irish estimates, to give compensation to 
a party in consideration of his surrendering a patent which he 
held (revocable at the pleasure of the Crown), for supplying 
stationery in Ireland, Lord Althorpe considered the demand 
imreasonable ; and Mr. Sergeant Wilde, though there was con- 
siderable difference of opinion as to the claim among financial 
reformers and rigid economists, viewed it simply as a question of 
justice, not of arbitrary indulgence or gratuitous liberality. 

1 Vide H. P. D., 3rd Ser., Vol, IV., in the case of Sir A. B. King. 
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Denying the validity of any alleged bargain, direct or implied 
between government and such party, and winch, at the utmost^ 
involved merely the cession of a temporary privilege which the 
public had a right at option to resume ; he considered the sub- 
ject as a question between the Commons and the patentee, and 
not as one between the latter and the Crown. He argued, be- 
sides, that the patentee had failed so to discharge the duties of 
his office, as to warrant the proposed benevolence ; the patent 
had been abused, for under its protection fraud had been com- 
mitted. But Mr. Wilde, at the same time, could not brook the 
slightest act of injustice on the part of the executive, and he 
carried this righteous principle so far as to consider government 
responsible for injuries inflicted, or losses sustained through the 
agency of its representatives in distant colonies.^ In the dis- 
cussion, too, of these and similar questions, he was at all times 
anxious to give full weight to any suggestions of expediency 
which might have the effect of qualifying his general principle. 
Even in the matters of pensions, which are so generally and so 
properly obnoxious to the feelings of Englishmen, he, with per- 
fect fairness, drew a broad distinction between a religious 
observance of obligations already incurred, and the creation of 
new engagements ; ' and sternly refused to sanction a promise 
or a payment of public money, without having received distinct 
information as to the sources from which the government of the 
day hoped to derive the funds requisite to meet any given reso- 
lution. He admitted, however, that rather than lose the bene- 
fit of a substantial saving to the country, such terms might be 
offered to parties as to induce men holding high judicial station, 
to accede to a compromise of emolument ; or, at all events, upon 
the occurrence of a vacancy, to have the duties which had been 
discharged by them transferred, to and merged in other function- 
aries.* 

1 H. P. D., VoL V^ pp. 418, 419, 1425, in the case of MM. L. Celeste 
Lescenes, and James Eacofferj, who had been sent out of the island of 
Jamaica by the Duke of Manchester. 

« 18th July, 1831. 

* Vide his remarks (7th October, 1831) on the second reading of the 
Bill to abolish the Court of Exchequer in Scotland. . 
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His strictly political opinions, though decided, were at once 
regulated in his own mind and conveyed to the understanding 
of others, under the influence of strong common sense and 
dispassionate moderation. Keenly alive to the blessings of English 
freedom, and impatient of the pressure of power or wealth upon 
the humbler and poorer classes of society y^ it may easily be 
conceived that, while he could not shut his eyes to errors 
inseparable, perhaps, from a measure so extensive in its scope 
and embracing so vast and varied a surface as the Reform Bill, 
he was disposed to accept the boon which the Ministry thought 
it prudent to offer, without impeding their wishes, or efforts, by 
cavilling at details; and he ventured even to complain of what he 
considered excessive facility, on the part of the government, in 
making trivial and unnecessary concessions to their opponents. 

It would be painful and, fortunately, it is unnecessary to fatigue 
the reader with any sketch of the state of the country during 
the progress of the first Reform Bill through the House of 
Conmionsi or of the temporary check which it subsequently 
received in the House of Lords. All are aware, too, that, as 
the meeting of the reformed Parliament approached, public 
attention was with anxiety directed towards its probable temper 
and the issue of its deliberations* The result of the general 
election whidi preceded it, so far as the sentinients of the in- 
dividuals elected as representatives could be ascertained, had 
served to shew, that the party generally supposed inclined to go 
to extravagant lengths in tanipering with the security of existing 
institutions could not but form a minority in the House : scarcely 
more numerous and far less dangerous were the Conservatives, 
who conceived that the democratic part of the constitution had 
been rendered too strong, and who were prepared to resist the 
application of this newly-created power as an instrument for 
unsettling the established form of government. The great 
majority of the House consisted of members disposed, some of 
course on principle, and others from motives of interest, to follow 

1 ^The interference of a peer/* said he, in allusion to the influence of the 
Marquess of Salisbury over the electors of Hertford (H. P. D.,3rd Ser., Vol. 
YII., p. 375), "is not that which property ought to possess : on the contrary, it 
is an abuse of property ; " and see passim Hansard P. D» for the year 1831. 
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the counsels and support the measures of the ministry. To this 
party Mr. Wilde belonged ; and, as there could rarely be an 
occasion on which the two divisions of the opposition, differing 
more from each other than either of them did from the Ministry, 
could be expected to unite, every thing seemed to promise that 
Government would be omnipotent. Accordingly, even after 
the retirement of Earl Grey, in consequence of discussions having 
arisen in the Cabinet on the subject of the Irish Coercion Act, 
and the subsequent appointment of Viscount Melbourne to the 
premiership, Mr. Wilde seemed tolerably safe in his calculations. 
No incidental topic of discussion, therefore, whether relating to 
the general policy of the country or particular measures of legal 
reform,^ escaped his attention ; and, while boldly stating to the 
House his views on various topics, as they successively arose, 
whether these affected his own personal position* or the equit- 
able and amicable settlement of disputes originating in the dis- 
tribution of patronage enjoyed by others,^ he, in a calm, 
independent spirit, explained facts in the one case and expounded 
principles in the other. 

The first reformed Parliament, which had met on the 29th of 
January, ISSS, having been, upon a change of ministry, dissolved 
on the 28th of December, 1834^ a new Parliament was convened 
on the 19th of February, 1835. During the pferiod which inter- 
vened, many political changes had occurred, ministries* as well 
as parliaments had been dissolved ; but Mr. Wilde, believing with 
Montaigne, that " Fame qui n^ a point de but estably, elle seperd^* 

1 See more particularly tl. P. D., Vol. XIII., pp. 95, 96, and Vol. VIIL, 
pp. 51, 54, 802 et seqq,, 879, 882. 

«Ibld. Vol. V.,p. 891. 

•Ibid. Vol. VII., p. 961 (16tli September, 1831), on the occasion of Lord 
Plunkett having interposed his authority to curtail the rights of the Master 
of the HoUs, in Ii*eland, as to the appointment of a secretary. The present 
able Lord Justice, Sir J. L. Knight Bruce, was also of opinion that the 
right of the Master of the Rolls scarcely admitted of a doubt. 

*It may be recollected that in Michaelmas term, 1834, Lord Brougham 
resigned the Great Seal, and was succeeded by Lord Lyndhurst. In 1835, 
Sir Frederick Pollock and Sir W, Follett, on the accession to office of Lord 
Melbourne, were respectively succeeded by Sir John Campbell and Sir 
B. M. Rolfe (the present Lord Chancellor). 
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and, having established his character in the Huuse of Commons^ 
'devoted himself with renewed ardour to the calls of his profes- 
sional duties. 

During the spring of 1835 Mr. Wilde again threw himself 
with more than usual warmth into the turmoil of political conflicty 
and availed himself of the opportunity offered by a debate on the 
revenues of the Church of Ireland to assail the administration of 
Sir Robert Peel, who had been recently recalled from Italy to 
assume the reins of government. Indeed, the party-spirit of 
Mr. Wilde proved, on this occasion, somewhat too impatient, 
inasmuch as, forgetting the merits of the question before the 
House, which related simply to the temporalities of the Irish 
Church, he directed his energies so exclusively to a series of 
studied invectives upon the minister and his adherents that he 
was at last called to order.^ At the same time it must be ad- 
mitted that throughout this period of hig career, without display- 
ing any uncommon range of thought upon strictly political topics, 
he successfully maintained the position which he had already 
won in Parliament, and, in all cases involving principles of juris- 
prudence or of the constitution, he uniformly opened copious 
sources of information :^ the decisions even of Election-Commit- 
tees were narrowly watched by him.® [n the course of the suc- 
ceeding years he took an active part in the discussions which 
arose out of the Carlow Election ; and made a fruitless effort (in 
1836) to limit certain powers with which the Attorney-general 
proposed to invest revising barristers. His opinions on the 
much vexed subject of the publication of privileged papers, and 
which arose out of the cause of Stockdale v. Hansard, were clear 
and strong. In the debate, he rose after and replied to Mr. 
Pemberton, who was at that time the most eminent man at the 
Chancery Bar, and who thought that the adopting of certain 

1 Vide H. P. D., 3rd Ser., Vol. XXVIL, pp. 673 et seqq, 

* Ibid. Vol. XXIX., p. 582, on the case of the Dorchester Laboarers ; 
on the claim of Baron de Bode, ibid. Vol. XXIX., p. 682 ; on the Marriage 
Act, ibid. Vol. XXX., p. 1290 ; on Corporation Reform, ibid. Vol. XXX., 
p. 1199 ; compare p. 1212. 

» Ibid. Vol. XXVIIL, p. 619, and Vol. XXX., pp. 120, 126 ; Vol. 
XXXIIL, pp. 86 et seqq. ; compare pp. 122 et seqq, 

VOL. IV. NO. VII. C 
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resolutions, embodied in a report of a Committee of the Hoase of 
Commons, to which the consideration of proceedings at Nisi 
prius had been submitted, would be highly dangerous. The 
views of Mr. Wilde, on the other hand, as to the publication or 
non-publication of reports made and minutes of evidence taken 
by the House were, that if only such were published as exposed 
no abuse and discovered no wrong, the community could gain 
but little benefit from parliamentary inquiries^ : he entertained 
no doubt of the validity of the privilege claimed and the proprie- 
ty of the resolutions which had been moved by Lord John 
Bussell ; the law of Parliament, he maintained, is not only the 
htw of the land, but the most important, and in authority para- 
mount ; while, at the same time, he was anxious to guard against 
an exorbitant or imiair application of its power. 

At the commencement of the year 1837, Mr. Wilde foimd 
the state of parties presenting the same political aspect that it had 
done during the two preceding years: ^^pertcBsum est/* says 
Cicero, " levitatisy assentationia animorum non ojfficiis sed temporibua 
servientium ;^' and it may be sufficient, with a view to preserving 
the links in the succession of State transactions, simply to remind 
the reader, that King William IV* having died at Windsor on 
the morning of the 20th June, 1837 — an event which was followed 
by the accession of Queen Victoria — ^the elections throughout 
the empire proved that the relative strength of rival parties had 
not been materially altered. 

The professional reputation of Mr, Wilde was now beginning 
to elevate and direct his political pretensions and aspirations. 
Above all, the character which he had, throughout the discussion 
of the great cause of Attwood »• Small,* established for zeal, 
industry, and discrimination as an advocate, the capacity which 
he possessed for mastering an endless variety of complicated 
details, as well as his alacrity and success in obviating apparently 

1 Vide H. P.D.,3 Ser., Vol. XXXVIII., pp. 113, 114. Mr. Wilde's 
ablest speech on this subject was delirered on the 17th of June, 1839, ibid. 
Vol. XLVIIL, pp. 377 et seqq., where he controverted the views of the late 
Lord Denman. Sir Edward Sagden (now Lord St. Leonards) eulogised 
that speech, and admitted that in much of it he fully concuri*ed. 

» Vide Clarke and Finn. Eep. Vol. VI., pp. 279, et teqq. 
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influnnountable difficulties; in short, the eminent position which 
he held at the Bar, combined with the courage and prudence 
which he displayed in Parliament, were steadily attracting the 
attention of the public, and silently securing the patronage of 
the existing Government. That Government, no doubt, received 
so serious a check by the vote at which the House of Commons 
arrived in the Jamaica ^^ Suspension Bill," as led to the resig- 
nation of Lord Melbourne's cabinet; but, as Sir Robert Peel 
failed in his attempt to form an administration, the prospects of 
Mr. Wilde, partly through the pride of the baronet, and partly 
through the perversity of bedchamber ladies, continued to be, 
upon the whole, undinuneA At last, after a longer and severer 
probation of honouraUe toil and unbending principle than many 
men could have successfully encountered, the sun of ministerisd 
influence deigned to shine upon him. On the 9th of Februar}^, 
1840, Mr. Wilde was appointed Her Majesty's Solicitor-general, 
and received the honour of knighthood. During his com- 
paratively brief term of office. Sir Thomas Wilde, although 
meeting with formidable rivals, in the Court of Common Pleas, 
in the persons of Messrs. Bompas, Talfourd, and Andrews, still 
kept his ground, and even subsequently to his retirement from 
office he resumed his usual business, and reoccupied that high 
position at the Bar to which he seemed to have established 
almost a prescriptive right; but, as many of the principal ques- 
tions, which had formerly divided the two great parties in the 
State, had been adjusted or temporarily laid to rest, the field of 
his parliamentary operations was materially circumscribed. 

As the season advanced, however, Lord Melbourne found the 
confidence of both Houses of Parliament to be ominously 
receding from the responsible advisers of the Crown. Once 
more, his cabinet was in a rapid decline^ and all the symptoms 
portended sudden and final dissolution. We know that when 
rats rush from the ship, and wreckers agree on the division of 
the cargo, the craft is doomed. These symptoms were now- 
apparent to all who watched the ministerial vessel. Further, 
the services of old and well-nigh exhausted members of the 
crew were in this political exigency forgotten or despised, and 
hurried arrangements were made to meet the loud demands and 
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selfish rapacity of the impatient "waiters on Providence/^ who 
were interested in getting something at least out of the approach- 
ing disaster. The venerable Lord Plunkett, Chancellor of 
Ireland, was, as every one knows, cajoled, and, in some measure, 
coerced into retirement from public life, merely in order that 
Sir John Campbell might receive a rqward; and Sir Thomas 
Wilde had, of course, his share of the spoil by gaining another 
step of promotion in his temporary succession to the vacant 
Attorney-generalship. Of brief duration, indeed, was the 
triumph to either: the blessings, however, conferred upon the 
former were substantial — ^lengthened leisure and a pension; 
while the other, when the ministerial crisis, which had been 
foreseen, actually approached, was quietly, though perhaps 
necessarily, remitted to unofficial toil.^ On the 27th of May, 
1841, Sir Robert Peel brought forward his motion, affirming 
that the House of Commons had lost confidence in the existing 
ministry: that motion was carried by a majority of one— and 
thereupon Lord John Russell requested a short respite that he 
might consider the course to be pursued by him. At this jimc- 
ture, Sir Thomas Wilde climg to and steadily voted with the 
dying ministry. Arrangements for the despatch of urgent 
business having, in the mean time, been entered into between 
Sir Robert Peel and Lord John Russell, Parliament was pro- 
rogued on the 22nd of June, and dissolved, by proclamation, on 
the following day. Sir Thomas Wilde having been si^erseded 
at Newark (although Mr. Gladstone retained his seat) was, 
on the occasion of the general election which ensued, returned 
at the head of the poU as one of the representatives for the city 
of Worcester; and with that constituency his connection was 
unbroken until the year 1846, when he was appointed Chief 
Justice of the Common Pleas. 

*It is due to the memory of Lord Truro to state that, while representing 
Newark, he, with disinterested zeal, sacaificed elevation to the Bench rather 
than disappoint the wishes of Lord Melbourne, to whom every vote was, 
in 1841, of great importance. This generosity of Sir Thomas Wilde was 
appreciated by the minister and by Lord Chancellor Cottenham; and 
instead of marring must have ultimately strengthened his claims to higher 
preferment. 
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The new parliament having assembled on the 16th of Septem- 
ber^ 1841, the elections proved to have been &vourable to Sir 
Kobert Peel ; and, on the 30th of August, Lord Melbourne, in 
the Upper House, and Lord John Bussell, in the Lower, an- 
nounced the resignation of the ministry. Stripped of official in-^ 
fluence. Sir Thomas Wilde continued to be assiduous in his 
profession, and honourably faithful to his political friends and 
principles.^ On legal topics, his exposition of doctrines as wcU 
as of rules of practice^ was generally sound and accurate; and 
on all subjects, his sentiments weye conveyed to the House in 
language so calm, though firm, as to wm the assent even of op-> 
ponents.' 

At the commencement of the year 1:842, the Conservative 
administration occupied, apparently, a position of great strength, 
and had at its comm wd majorities in both Houses of Parliaments 
When viewed, however, with regard to the actual condition of 
the country, and to the terms on which Sir Robert Peel had 
succeeded to office, the tenure of his power was far from being 
secure. A sinking revenue and increasing expenditure, prepara- 
tions for war in the East and agitation at home, jealousies between 
the agricultural and manufacturing classes of society, imposed 
upon the minister a task which demanded no ordinary skill in 
statemanship ; and, in tiruth, the resources of Sir Kobert Peel 
proved, more than might have been anticipated, commensurate 
to the exigencies of the times. EventuaHy, however, the min-. 
istry was, in 1846, upset by the secession of its <' Protectionist " 
supporters; and the administration, which, under Lord John 
Bussell, succeeded^ continued to hold office from the month of 
June in that year, to the month of February, 1852, when a de- 
feat on the Militia Bill induced his lordship to resign. In the 
mean time, no sooner bad the Whig party been restored to power, 
than Sir Thomas Wilde resumed the office of Attorney-general,^ 

1 Vide P. D., 3rd Ser., Vol. LIX., p. 620, as to Sir Edward Sugden retain- 
ing his seat in the House of Commons, after having been appointed Lord 
Chancellor of Ireland. 

» Vide H. P. D., Vols. LXI.-LXVI, 

• In his suggestions, for example, on the Fabrioation of Exchequer Bills, 
ibid.VoL LX,p. 1400 (5th March, 1842); Comp. VoL LXL, pp, 1220 
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the sweets of which he had so transiently tasted. The appoint- 
ment turned out to be only nominal ; for, within the same week, 
he was, upon the death of Sir Nicholas Tindal, which occurred 
on 6th July, 1846, appointed Chief-Justice of the Court of 
Common Plead. 

He who knows not those things which it is of use, and still 
more of necessity, to him to know, is but an ignorant man after 
all, whatever may be his information on other points. Not only 
did Sir Thomas Wilde possess professional and technical know- 
ledge in its widest sense and most practical form, but he was in 
every respect admirably qualified for the high office he was now 
filling. His judicial character fully sustained his legal reputa- 
tion ; his innate love of justice never slept ; his strenuous pursuit 
of it never halted; his patience was inexhaustible; his legal 
stores profound and ready for use ; his experience extensive ; 
and his impartiality free from all taint of suspicion. As Chief 
of the Common Pleas, the very field on which his victories had 
been won, he remained during four years, justifying the prog- 
nostication of those who foretold that he would be one of the 
most able judges of modem times. At the expiration of that 
time, having wisely worn hia honours, he was removed thence to 
occupy the highest office a judge can aspire to. On the 15th 
July, 1850, he obtained possession of the Great Seal, and 
was elevated to the Peerage by the title of Lord Truro.^ His 
appointment, although hailed by a great body of the profession, 
excited, of course, the jealousy of some and the spleen of others: 
although Lord Eldon himself had been transplanted from the 
arid dust of the Common Pleas to those richer pastures of 
Chancery, yet this notable example sealed not the lips of certain 
Chancery soothsayers. Omens of evil augury abounded in the 
sacred quarters of Lincoln's Ijm and Chancery Lane. The d^ 



etseqq.; VoL LXVL,pp. 433—447. Nor did minor topics escape his notice, 
such as the management of a House of Correction, 23rd May, 1843, or 
Post-Office Eeform, 27th June, 1843, etc^ etc. 

1 Truro, in Cornwall, is one of the Stannary towns^ at which the Lord 
Warden holds Parliaments. 
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cisionfi^ of Lord Truro, all of them the fruits of anxious inquiry^ 
and profound thought, gave general satisfaotian, and very 
speedily removed all doubts as to his capacity for administering 
the Law of England in conformity with the strictest rules of 
equitable jurisprudence, and the most stringent adherence to 
established forms of practice. Devoted to the interests of justice, 
and jealous of his own deficiencies^ withcmt vanity or affectation, 
he sought and drew information from every source within his 
readi: — 

** Knowledge is proud, that he haa learned so much : 
Wisdom ia humble, that he knows no more." 

He never allowed a veil, as it were, to be cast over his language 
with a view to concealing any defect of knowledge, but, on the 
contrary, admitted his ignoranoe as to certain points, and his 
anxiety to receive more ample information. Thus, precedents 
as well as technical rules, whether affecting theory or practice, 
being keenly reviewed and brought to the test of principle, 
his judgments were, upon th^ whole, masterpieces of legal eru- 
dition and argumentative disquisition. 

During the period that he presided on the woolsack as 
Speaker of the House of Commons, he uniformly displayed the 
same impartiality, wisdom, and sense of justice, which charac- 
terized him as a Common-Law Judge. ^^ Does a man speak 
foolishly ?" said Cromwell, " suffer him gladly, for you are wise ; 
does he speak erroneously ? stop bis mouth with sound words 
which cannot be gainsayed ; does he speak truly ? rejoice in the 
truth.'^ But even supposing that Lord Truro fiilly recognised the 
amiable sagacity of such wholesome admonitions, he soon disco- 
vered that he might ireq|Uently be under the necessity of per- 
sonally illustrating the motto which he had selected for his ar- 
morial bearings — cBquabiliter et diligfinter ; for taunts and alter- 
cations are not alie^ to the tastes or foreign to the manners of 
even the highest assembly in the empire. Lord Beaumont, for 



1 Vide Reports of Ctoes heard and determined before the Lord Chan- 
cellor and the Court of Appeal in Chancery, by Begex, Macnaghten, and 
Gordon, 1851 — 1852 ; partioularly Vol. III. 
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instance, on one occasion^ told him, that although he had made 
an eiFective speech, he appeared not to have read the bill which 
happened to be then before the House ; and Lord Brougham's 
ardour in the cause of Law Reform was far from being in accord 
with Lord Truro's characteristic caution and professional cool- 
ness.' And although ready to admit that he had received many 
acts of kindness from Lord Brougham, Lord Truro was not 
found prepared to co-operate with him in his objects in thisr 
respect, and repudiated his measures. Under Lord Truro's 
auspices a Commission, however, was appointed, with a view to 
a rigid inquiry being instituted with reference to the jurisdiction, 
pleadings, and practice of the Court of Chancery ; and that the 
investigation might be thoroughly effective, his selection of 
Commissioners was impartial and discreet ; nay, so long as these 
gentlemen were engaged in their inquiries, he studiously ab- 
stained from materially interfering with their duties. The Report 
of the Commissioners appeared, prior to the meeting of Parliar 
ment in 1852, and forthwith the Lord Chancellor applied him- 
self to the consideration of its results and recommendations. 
The subject of the heavy fees exacted fix)m suitors in the Court 
of Chancery was strictly and beneficially examined by him, and 
many obstacles impeding the efficiency, without ad<ing to the 
dignity, of his own high office, were successfully removed by him. 
Between the late Lord-Chancellor and some of his political 
friends there was, as we have hinted, variety of opinion, and, oc- 
casionally, contrariety of action. Lord Truro may possibly have 
been, in this respect, unduly influenced by the habits of 
thought inseparable from his strictly professional character ; but 
there is no reason to believe that his veneration for established 
usages, and attachment to technical rules, rendered him at all 
insensible to any proposed alterations in the theory or practice 
of English jurisprudence, provided he could be convinced that 
they were improvements. Even the Hottentot Kraal- Captain 
is, in the preservation of the peaoe and the administration of 
justice, solemnly bound not to deviate from the ancient laws and 

» 4th July, 1851. 

' Vide, for instance (20th February, 1851), his remarks as to the 
appoiDtment of a third Vice -Chancellor^ 
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customs of the Kraal ; and, beyond all question, Lord Truro wag 
extremely jealous of sudden or rash innovations. Eminent legal 
practitioners have been, we are aware, suspected of impure mo- 
tives in screening illegal abuses lest their personal emolument 
should be diminished : the late Mr. D. O'Connell was wont to 
tell with glee a story of an Irish crier of Court, who, wishing to 
thin a crowded audience, exclaimed — " All ye blackguards that 
isn't lawyers, quit the Coort 1" We disclaim language at once 
so curt and so equivocal, and venture to think so far from law- 
yers being called on to quit consideration of law reform that, 
to be safe, practical, and permanent, it can be suggested and 
realized only by the most enlightened members of the profession : 
their skiU and experience may occasionally be at fault ; their 
hopes or anticipations may, no doubt„ prove illusive ; but it is 
illiberal and unjust to taunt the members of the Bench and of 
the Bar as being the slaves of a sordid calculating selfishness. 
Lord Truro was sincere, though not eager, on the subject of 
Law Beform; and, having a perfect recoUection of the enco- 
miums which we cheerfully accorded to Lord St. Leonards on 
the improvements effected by him bx the Court of Chancery, we 
feel that we should be grossly unjust to the memory of the de- 
ceased Lord-Chancellor, if we were to forget th^t the initiative 
of that movepaent had been taken by Lord Truro, while he held 
the Great Seal, 

Li the administration of the patronage, whether lay or ecclesi- 
astical, of the Crown, incidental to his high oflSce, he was a 
model of generous impartiality. Without wantonly neglecting 
or sacrificing the interests of personal or political firiends, he was 
keenly and conscientiously discrimins^tive as to the qualifications 
and claims of the various individuals who happened to be brought 
under his notice as candidates for the favour of the Crown. In 
the former of these departm€fnts of official influence, the inde- 
pendent spirit and sound judgment of Lord Truro were eminently 
displayed in the selection of the present Lord-Chancellor, and of 
Sir James Lewis Knight Bruce, as Lords-Justices: the nomina- 
tion, likewise, of Sir George Turner, and of the late Sir James 
Parker, originated in 9. sense of public duty, totally irrespective 
of political bias on either side. In the latter department, Lord 
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Truro was, if possible, still more jealous of an element of selfish- 
nessy or undue party-spirit, mingling with those dictates of reason 
and conscience by which alone he was solicitous that his opinion 
should be formed, and his course of action chosen. Among 
other instances which may occur to the minds of our readers, it 
may be sufficient here to recall the kindness awakened within the 
breast of Lord Truro, upon his becoming accidentally acquainted 
with the ill-rewarded virtues of Robert Southey's son :^ 

" O, if the selfish knew how much they lose, 
What would they not endeavour, not endure, 
To imitate, as far as in them lay. 
Him who his wisdom and his power employs 
In making others happy ] " 

Nor was the benevolent spirit of Lord Truro permitted to co- 
operate ini vague> indefinite intentions ; and, accordingly, Lord 
Truro, in ftjlowing his plans of benevolence, acted upon the 
principle thait„ ^*K when done 'twere well done, 'twere well 'twere 
done quickly.** 

At the commencement of the year 1852, the aspect of politi- 
cal affairs was indicative of a change. The removal of Lord 
Palmerston from an offi,ce which he had long filled, and firom 
a ministry of which he was one of the chief pillars, naturally 
excited anticipations of a crisis in the cabinet. The Whig ad- 
ministration which had, by various casualties, lost some of its 
most eminent members, was finally overthrown by the defeat 
which Lord John RusseU sustained on his Local Militia; Bill ; 
and, upon the resignation of the ministry,^ the Lord-Chaneellor, 
along with his colleagues, retired from office. He continued^ 
however, to co-operate with Mr successor. Lord St. Leonards, 
in examining and perfecting measures calculated to effect a re- 
form in the state of the law. He a^-eed with Lord Lyndhurst 
in opinion as to the expediency of reviewmg the course of pro- 
ceeding in matters of lunacy ; he sanctioned the principle, while 

1 Vide'' Legal Observer," VoL LI, pp. 108— -110, for the details of a 
transaction so. honourable to all the pairties concerned in it, and so fraught 
with sarcasm towards the political party which one of England's best an4 
most accomplished men had long and ably served. 

» aSrd February, 185a. 
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he disputed some of the details of the Bill| for the improvement 
of jurisdiction in Equity ; he supported the Marquess of Lans- 
downe in an attempt to put down bribery at elections ; and Lord 
Lyndhurst having moved the appointment of a select conjmittee 
to inquire into the allegations of the Baron de Bode, he was as* 
sisted by Lord Truro^ who declared that there was not, in reason 
or justice, a single feature in that claim which could be regarded 
as subject to doubt or dispute. 

In the month of December, 1852, the government of the Earl 
of Derby was defeated on the budget. The Earl of Aberdeen 
was called upon to form an administration ; apd irom the minis- 
terial arrangements, based upon the principle of coalition, the 
name of Lord Truro was excluded. Lord St, Leonards was 
succeeded by Lord Cranwortb. To Lord Truro the neglect 
could then unhappily be matter, of no moment. The state of 
his health must, erelong, have rendered him incapable of bear* 
ing the weight of office* 

It has been frequently remarked that solitude is purgatory, 
or a paradise, according to the soul which enters it — the despair 
of fools, the torment of the wicked, and the joy of the good. 
Subsequently to his retirement from office, failing health pre- 
vented Lord Truro from taking an active part either in political 
affairs or the transaction of the judicial business of the House 
of Lords. In the spring of 1853, his name begins gradually to 
disappear from the public eye. His last illness had now taken 
hold of him ; and, after enduring, in a spirit of resignation and 
serene cheerfulness, for a period of two years, the pains and 
weaknesses of sinking nature, on Sunday, the Xlth of November, 
1855, he expired.^ 

1 It would be unjust to the memory of Lord Truro, and, perhaps, still 
more so to the character of the distiuguished lady who mourns his loss, 
if we were to abstain from alluding to an incident which was the occasion 
of a very gratifying tribute being paid to his character. We refer to the 
presentation of his library, by Lady Truro, to the House of Lords. The 
intrinsic valiie of this collection of law-books was greatly enhanced by 
many manuscript notes in the handwriting of the late owner. It must be 
recollected it was offered through the medium of the Marquess of Lans- 
downe. All party-spirit was, on this gratifying occasion, forgotten or 



28 The Late Lord Jruro : 

^' One of the evils of old age," said the Reverend Sidney 
Smith, when on the verge of threescore years and ten, "is think- 
ing every little illness the beginning of the end. When a man," 
continued he, ^* expects to be arrested, every knock at the door 
is an alarm." The subject of this sketch had scarcely exceeded 
the allotted span of human life ; but so acutely had he suffered 
towards its close, that a prolongation of his days in a state of 
alternate agony and exhaustion, could have been desired by no 
one who loved and revered Lord Truro. We express no vain 
regrets : we abjure all empty sentimentalism. Any discrimina- 
tive memoir of such a man must point to more generous and 
ennobling ends — the incessant culture of intellectual power, and, 
above all, the severe discipline of the Will, The manly energies, 
such as those which we have endeavoured to delineate, suggest 
a valuable lesson to a wide circle and to varied classes in society. 
Seldom have the max.ims of sound, prudential philosophy, been 
more faithfully illustrated, than in the life and character of Lord 
Truro. In tracing and pondering the gradual development of 
his intellectual strength, every one muat be struck with admira- 
tion. Commanding Qone of the conventional advantages of high 
birth, eminently plebeian both in appearance and origin, the young 
lawyer surely,, though slowly,^ elevated himself, through the 
various grades of the profession of the law, to the peerage of 
England. 

Boasting of no higher advantages, in respect of early educa- 
tion, than such, as are commonly within the reach of English 
citizens, he availed himself of all attainable means of self- 
improvement. By n,ature, as weU as probably from early asso- 
ciation, every thing around him, the motives and objects which 

hashed ; and the noblest monument which coald be raised to the memory 
of their departed Speaker, is to be found in the. knguage which dropped 
spontaneously and harmoniously from the lips of the most enlightened 
men of allparties. The eloquent eulogium delivered by the noble Miirquess 
upon Lord Truro's high qualities of mind and heart, was amply and 
generously echoed by the united testimony of Lord Lyndhurst, Lord Oran* 
worth, Earl Gtrey, and the Earl of Derby. The generous rivalry was 
worthy of suc^ men and such a scene. — Yick ''The Times," Idtb Marchy 
1856. 
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prompt to human action, wore, to his eye, a sombre and practical 
aspect. As his youth grew into manhood, the circle in which he 
moved was expanded to his vision, only that the stem realities of 
a busier world might be more deeply and extensively impressed 
upon his mind. The channel in which the stream of his public 
life was destined thenceforth to flow having been, once for aU^ 
marked out by him, the torrent of his energies, thus restrained 
within narrower limits, was augmented all the more in force. 
Perseverantia, said Cicero, est in raiione bene considerata stabilis 
et perpetua permansto. Difficulties were to be encountered ; dis- 
appointments were to be endured ; but Thomas Wilde seems to 
have lived under the salutary conviction that, in braving real 
difficulties was to be found the best cure of imaginary ones ; the 
moral sentiments which enable us to meet and overcome the 
former withhold us from inventing the latter* The business of 
life is, acco^ing to Dr. Samuel Johnson, to go fortoard. He who 
sees evil in prospect meets it half way ; he who catches it by 
retrospection turns back to find it. At no period of his career 
did Lord Truro brood over any untoward circumstance or event 
which could not be, by reflection and prudent action, retrieved. 
" The mind," says Lord Bacon, " is the man : a man is but what 
he knoweth. The sovereignty of a man lieth hid in knowledge, 
wherein many things are reserved, which kings, vnth their trear- 
sures cannot buy, nor vnth their forces command." Accordingly, 
by no effeminate apathy, or self-indulgent sentimentalism, did the 
subject of this memoir permit his mental or moral faculties to be, 
for a single moment, unstrung. Looking calmly at the mixed, 
conflicting elements of the society into which he was thrown, he 
rapidly, in the event of conflict or defeat, recovered himself, and, 
imdismayed, pursued his labours in the field of general or pro- 
fessional knowledge. 

Having, by the exercise of great talent and industry, establish- 
ed an extensive practice as an attorney, and having once more 
illustrated the truth, that the man who holds the ladder at the 
bottom is not unfrequently endowed with as much skill and capa- 
city as the more prominent fellow-labourer who happens to be 
stationed at the top of it ; his assiduity and zeal became still more 
remarkable after he had sought and won the honours of the Bar. 
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Thifl progressive step was followed by no essential change in the 
qaolities or. habits of the man. It was under the influence of pre- 
existing convictions and attainments that Mr. Wilde aspired to 
higher dignities and richer rewards. He was not the creature of 
sudden impulse, exciting into violent action, only speedily to 
subside again into lassitude and inertness. On the contrary, 
finding a wider and more public field for his exertions, he re- 
doubled his industry and roused all his latent energies into 
activity. His new position naturally and inevitably revealed to 
him new obstacles. But never yet was skilful mariner formed 
by smoothly skimming along unruffled seas. It is iii conflict 
that we find springing up that moral heroism which constitutes 
life in its higher phases. With Lord Truro adverse events only 
served to evoke his prudence, skill, and fortitude ; and thus he 
was steadily, though not with extraordinary rapidity, appreciated 
as a learned, intrepid, and powerful advocate. Nor w|is his discre- 
tion less conspicuous than his legal erudition. The advocate who 
is without tact, sagacity, and knowledge of mankind, however 
eminent he may be in respect of natural abilities, is, like the 
fabled Polyphemus, blind though strong, and all his power is ex- 
pended in vain: there is no practical result. But the counsels of Mr. 
Wilde, being the fruits of calm foresight, were highly valued by 
the clients whose interests were confided to him. Nor must it 
be forgotten a^ one element of his success, that the members of 
that branch of the profession from which he had emerged, sym- 
pathised with him in all his labours and, exulting in his success, 
contributed to it, deeming, peradventure, that the brilliancy of his 
career was, in some degree at least, reflected upon themselves. 

As a judge, the late Lord Truro, as we have seen, at once 
assumed and maintained in the Court of Common Pleas a high 
position. And although it is admitted, that the period during 
which he presided over the Court of Chancery was too brief to 
admit of his establishing the character of a great equity lawyer, 
he surpassed in this respect the expectations of the public and 
the profession. 

In weighing the necessities and demands of the public with refer- 
ence to the topic of Law Keform, he was, as we have seen, cautious; 
and the views entertained by Lord Truro, were seldom so compre- 



His Professional and Parliamentary Career. 31 

hensive as those of his distinguished friend, Lord Brougham. Less 
timid and fluctuating than Lord Lyndhurst, less wedded than 
Lord St. Leonards to a system in which the latter had been 
reared, and of which he was and still is the greatest master, Lord 
Truro must, perhaps, be ranked in that class of Law Reformers 
to which the present Lord High- Chancellor and the present 
Lord Chief-Justice belong. 

Impartial and judicious in the distribution of his official pat- 
ronage he, in the generosity of his nature, frequently and easily 
found means to combine the usually conflicting interests of 
private and personal with those of strictly political friendships.^ 
We have, all of us, our idols which we worship in the ^^chambers 
of our imagery:" but Lord Truro was neither personally nor 
politically the blind and selfish votary of favourite predilections 
and aims. 

Expert though he was as a special pleader, earnest as an 
advocate^ circumspect laborious and conscientious as a judge. 
Lord Truro could, at no period of his life, or within any sphere 
of his public exertions, whether beneath the roof of Westminster 
Hall or of St. Stephen's Chapel, reasonably aspire to the graces 
or fascinations of oratory. Although, therefore, as a member of 
parliament he was useful both to his constituents and his party, 
and occasionaDy displayed vast industry in mastering the details 
of important constitutional questions, yet he never attained to 
eminence or paramount influence as a member of the legislature. 
He drew his political supplies, however, from the old fountains 
of Whig orthodoxy ; and was always rehictant to admit of the 
purity of the draught being tainted by admixture with the bane- 
ful, dubious^ or unknown ingredients of more recently opened 
springs. Above all, he was consistent in the profession and 
maintenance of his political creed. Quid est Sapientia? asks 
Seneca, and his reply is, idem velky idem nolle; and we know 

* The feeling was reciprocated by the present Chief Baron, who was, to 
the last, one of Lord Truro's friends, as he had been, we believe, one of his 
earliest school-fellows. For example : " The Chief Baron (Pollock) has 
appointed Mr. Edward Archer Wilde, Junior Clerk of Assize on the 
Oxford Circuit, in the place of Lord Truro, resigned," Vide the "Morning 
Post," 19th November, 1865. 
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from a higher authority than even that of Seneca, that '^i( 
double-minded man is unstable in all his ways." Consbtencj 
iS| at all times, and especially in an age not unmarked by lax 
political morality^ a sure test of principle in contradistinction 
to grasping, artful selfishness ; and such proof that he preferred 
a sense of duty to a reckless pursuit of interest, Lord Truro 
manifested throughout his whole public career. To the close of 
it he was the firm, calm, temperate exponent of the principles 
as well as the traditions which, at an earlier period of his life, he 
had adopted and advocated. 

Glancing firom the public to the private life of Lord Truro, 
his portrait appears still more pleasing and attractive. Simple 
in his tastes and manners, he was friendly and affectionate. 
Gold is said to be an idol worshipped in every clime without a 
single temple, and by all classes without a single hypocrite : but 
the practical benevolence of Lord Truro uniformly kept pace 
with his increasing fortune; and, although the sentiment, 
sapieniia estpecumce acquirendtn intelligentia^ seems not more uncon- 
genial to the spirit of an English lawyer than it was to that of 
the Roman, Lord Truro felt no sympathy with the maxim, and, 
under no circumstances, affected to be under its influence. 

The personal appearance of Lord Truro is too fresh in the 
memory of lawyers of the present day to need description here. 
It is said that Plunkett, from his supposed resemblance to one 
of Hogarth's pictorial heroes, was, in moments of badinage among 
his compeers at the Irish Bar, nicknamed the Idle Apprentice ; 
and certainly Lord Truro could not, much more than the 
former eminent man, boast of external attractions. In person, 
stoutly and coarsely built, and not above the common height, 
his appearance conveyed the impression rather of strength than 
grace, and the general expression of his' countenance corre- 
sponded with the inelegant robustness of his frame. Capability 
of endurance was the characteristic of both. Each feature, 
viewed apart, struck the eye as being roughly moulded. The 
forehead, prominently convex, was expansive and well developed: 
the rotund cheeks were without colour or comeliness : the nose 
was massive and upturned ; while above a projecting chin were 
seen lips, the restless play of which was not unfrequently sugges- 
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tive of thoughts of doubt, discontent, or scorn bursting within. 
His voice, though monotonous, was strong ; and his articulation, 
though harsh, was distinct. Upon the whole, however, the im- 
pression produced by the contemplation of Lord Truro's counte- 
nance was not unpleasing. 

It is, however, to the moral energies and the intellectual 
triumphs of the late Lord Truro that we venture to call the 
attention of all who are commencing their professional career. 
To the young lawyer the life and character which we have en- 
deavoured to delineate ought to be welcome and profitable. 
We would have this simple narrative to serve a much higher 
purpose than the gratification of curiosity. It is a trite piece of 
commonplace to say, that while none can command success in 
life, all may deserve it, and into its truth we need not enter ; but 
the consideration of Lord Truro's career should act as an incentive 
to a wise, manly course in the pursuit of the Business of Life. Far 
be it from us either to suggest to ambitious attorneys or their 
clerks, to quit their calling under a vain impression that, by so 
doing, they could emulate the career of Lord Truro. Unfortu- 
nately, his success did excite for a short time a migration of 
persons to the Bar, unqualified for that position, and who, sowing 
in assurance, only reaped disappointment, and who seemed to 
suppose, moreover, because elegance and refinement were not the 
particular attributes of a man rich in many great qualities, that 
ignorance and vulgarity were very available and proper capital 
for them to depend upon, with a view of becoming eminent in 
their profession. 

Few can hope, even in this free country, to reach the honours 
and dignities which the subject of these remarks so meritoriously 
won ; but every student of the law, if endowed with health and 
powers of endurance, can read the lesson and follow the example 
of patient industry and perseverance which have been left for 
our instruction and imitation. 

« The longer I live," said T. Fowell Buxton, " the more I am 
certain that the great difference between men, between the 
feeble and the powerful, the great and the insignificant, is 
energy — invincible determination — a purpose once fixedj atid then 
death or victory. That quality," added he, ** will do any thing 
VOL. IV. NO. VII. ^ 
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that can be done in this world, and no talents, no circumstances, 
no opportunities, will make a two-legged creature a man without 
it." Lord Truro, bdeed, did both wisely fix his purpose and 
worthily work it out. He who exhibits, as Lord Truro did, 
intellectual and moral energy, should awaken kindred energies 
in those whom he leaves behind still struggling in the battle of 
life. Such a story as his may well touch springs of great power, 
i&nd give an impulse to noble faculties, to kindling thoughts and 
aspirations, which, like the undying fire of Persian superstition, 
will quicken and illuminate many Aiture generations. 



Art. n.— the PROBATES AND ADMINISTRATIONS 

ACT. 

IF our grandmother repeat an aphorism derived from our 
great^andfather^ which we of the present generation may 
find neither sensible nor well-timed, the ancient saw, of itself, 
commands neither our respect nor our conviction ; but, at 
the same time, we feel afiection for the narratrix, and reverence 
for the memory of our ancestor^ Now, an ancient institution is 
neither more nor less than the opinion of our great-grandfather, 
or some person still more remote, which many of us agree to 
reverence and enforce upon others, but which some of us may 
not respect save In the ratio in which it deserves such a feeling. 

The Ecclesiastical Court was one of these opinions. It was 
an idea which, though consonant to some periods of our history, 
was hopelessly dissonant to our own era ; and it was Only the 
integrity and abilities of the men, high and low, who adminis- 
tered the law of the church (in London at least), that caused the 
unexampled longevity which the institution has exhibited. A 
life so full of years cannot even be prophesied of the other courts ; 
for upon them the stamp of death, by internal decay or external 
violence, is already visible to the eye of legal second-sight. 

The Ecclesiastical Court, in its great branched of testamentary 
and matrimonial law, is now moribund by legislative sentence, and 
wiU probably expire, pro tantOy on the New-Year's Day. Like 
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the iminortal mSdecin^ "nous avons change tout cehu" In a few 
short years the oldest inhabitant will have forgotten the mean- 
ing of bona notahilia, and the curious will have to look it out in 
the Termes de la Leye. We will not keen over the grave of the 
Ecclesiastical Court. In an age like ours, which neither loves 
rest nor can find it, there is no room for the sentimental who 
bewail our departing institutions. The present is, as Thierry 
observes, ** une de ces epoques decisives, oil finissent beaucoup 
de choses, et oh. beaucoup de choses commencent." But the past 
history of the Ecclesiastical Court is so curious, and the period of 
her life has been so protracted beyond the term of mortal insti- 
tutions, that we must ask what part she has played in life for 
good or for evil. In a few short years she would have completed 
an age of 'eight centuries from the time that the great Con- 
queror and his Norman parliament gave this country the benefit 
of this continental invention. Since then the Ecclesiastical 
Court has had a manifold experience of the vicissitudes of this 
world, even vnthin the limited space of our small island. She 
was when the three courts were not ; when Chancery was un- 
born ^ and when an English jury was a feeble, heartless mob. 
She has seen aU our free institutions grow and develop. She 
founded the infant capital of England, by saving personal pro- 
perty from being a feudal forfeit to every grasping seigneur. 
By her teaching the cequitas canonical she laid the foundations of 
general equity. All this we learn from Mr. Edwards's very able 
and most interesting book. She had her dark side also, for she 
burnt heretics and worried nonconformists ; but she did this 
only so long as the world stood by and approved. She saw the 
Anglo-Saxon shiremotes abolished, and has lived long enough 
to see them resuscitated. With the exception of the House of 
Peers, she is the sole remaining portion of the old Norman 
constitution of England. With such antecedents, it can hardly 
be surprising that all reformers have always affected her reform. 
She was outrageously mediaeval — she stood in the way of other 
reforms, and under her ample shadow minor anomalies found 
protection and excuse. But her doom was fixed when the 
County Courts arose. Those plebeian tribunals have an ardour of 
youth that time-worn judicatures of any kind are unable to with- 
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stand. We see the first result in the disappearance of the 
venerable consistory. The idea of the abolition of the Eccle- 
siastical Court required (as has been so ably illustrated in an 
article of our last number) thirty years to familiarize itself to 
the legislative mind. In 18279 ^^^ ^^ commission for an inquiry 
into the errors of these tribunals was issued^ and the subject has 
been prominently and incessantly before the public ever since. 
But though the desire of destruction was unanimous^ the plans 
for doing it were so various and contradictory, that the attack 
was never strong or well sustained. The ancient institution, 
under these circumstances, comforted itself with reflections upon 
the age of the pyramids, and, calm as an infant, fell asleep to 
dream of eternity. An organized assault, however, was at hand. 
The Government at length felt itself called upon to shake down 
this prop of the church; and in 1855 and 1856, admirable bills were 
introduced into Parliament under its auspices, having for their 
principal objects an absorption of the ecclesiastical judicature into 
Chancery, the institution of a general registry for wills and admi- 
nistrations, and the enactment that one probate and one 
administration should suiSce for the united kingdom. For 
some inscrutable reasons these bills failed. 

After the framing of such bills as these, we should have consi- 
dered that the preparatory labours of any government upon this 
subject were over, and that each government had only to bring 
in either of the bills until a reasonable House of Commons should 
think good to pass it. But this was not tp be. The feeling for 
localization and common law had grown in the short interval ; 
and, under the influence of these leading ideas, the Lord Chancel- 
lor framed and introduced an entirely new bill for the purpose of 
settling the long-vexed question. This bill, which has passed into 
law under the title of *^ An Act to amend the Law relating to 
Probates and Letters of Administration in England," provided 
that there should be one Court with one judge ; that the proce- 
dure should be in accordance with the superior courts at West- 
minster ; that there should be forty district registries for grant- 
ing probates an<^ letters of administration, which should have juris-^ 
diction in cases where the estate of the deceased person was under 
the value of £1500 ; and that, in all other cases, the probates and 
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letters of administration should be issued from a central registry, 
to which the existing proctors should be attached. There was^ 
however, power given under the bill to the judge of the court 
to increase the number of such proctors. 

These were the practical points of the Chancellor's bill. So 
framed, the bill was calculated to do little good to the public, an^ 
to ruin the proctors. With some very brilliant exceptions, these 
are no uncommon characteristics of their Lordships* legislation. 
They regard the everyday questions of the lower world from an 
elevation which renders the interests, the feelings, and the neces- 
sities of the latter almost imperceptible to their vision. They 
legislate patriarchially, or as man would do for the lower animalsw 
Apart from the consideration of the new court and its admi- 
nistration, the fixed idea of the Lord Chancellor was, that the 
London proctors would be more useful if they received less money. 
For this there was classical precedent. 

* • * « Quid simile isti t^ 

Grsecus Aristippus qui servos projicere aamm 

In medift jussit t4by4 quia ti^diua irent. 

Propter onus segnes." 

But, though his Lordship objected ta see the proctors Qyer- 
weighted, his bill, neveirtheless,^ pi^ovided for the ever-memorable 
registrar, the Rev. Robert Moore : — 

'' Cedditque Cetheg^s 
Integer et jaci^t Catilln^ cadavere toto." 

The reverend sinecurist was to be no longer a registrar, but he 
was to have his whole £10,000 a^j^ear. 

The House of Commons made a grave akeratioB in the bill 
afler it came down to them. They turned the argument as to 
the £1500 round, and gave the forty district courts full and 
absolute jurisdiction in the case of any amount of personal pro- 
perty. But are they right? Will it not happen that forty 
courts will have forty practices ? that mm bene oonveniuni^ nee 
sed0 morantur in una? 

But in the multiplication of jurisdictions, other and graver 
questions are involved besides that of an uniformity of practice. 
As the area is amplified an<J the fences are removed, fraud will 
be &cilitated, and will be en^uraged, M^n know th^t they 
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may do many things on Salisbury Plain that they may not 
do in a drawing-room. And, under the new law, the forger and 
.the personator wiU prick England through for the most compliant 
and expeditious district. 

In regard to the common*law character given to this Act, 
we do not agree with the gentlemen who framed and passed it. 
We think that the dislocation of the Court of Probate from the 
Court of Chancery is the gravest of all its errors. Much non- 
sense has been talked and re-talked on this point ; but the truth 
remains that the Court, which determines the rights of parties to 
property, should also determine the rights of parties to adminis- 
tration. The Ecclesiastical Court had both rights, and it was 
because it had the one that it had the other also. 

There is one graceful feature in the Act; the 20th clause 
gives the opportunity to unoertificated talent to come in and 
take place, unfettered by the trammels of technical qualification. 

Never was there an Act upon which the country has set its 
own stamp so decidedly to the ignoring of its original parent. 
Like Cendrillon in the opera, it may say, " Quel cK 4 padre non i 
padrer 

But the political and psychological facts connected with the 
passage of the bill through Parliament, are neither small nor un- 
important. High Tories and fervid Puseyites joined Whigs and 
Radicals in running down the Ecclesiastical Court, and, in their 
zeal for destruction, would have gone farther than these gentle- 
men. They would have run down the proctors too, and would 
have deprived them of their exclusive rights and privileges, i.e., of 
their means of livelihood, without equivalent or compensation, 
if the Whigs and Radicals had not brought them round to justice 
by their calmer reasoning and their juster views. 

The open hand of liberal justice has been clasped by the ex- 
proctor with fervent gratitude, with the exception, as we have 
heard, of some two or three remarkable individuals, who have 
avowed their love of ruin and their want of sense, by daring to 
murmur against the munificence of parliament, which they have 
thus individually shown themselves to be unworthy of. They 
have insisted upon their right to be ruined, as the leader of the 
last Milesian rebellion insisted upon hU right to be drawn and 
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quartered, instead of undergoing the safer indignity of being 
transported alivis. Folly and imbecility grow as naturally on tho 
one side of St. George's channel as on the other. In either coun- 
try there are men who, if they can have their own wish, vjUI bo 
drowned, and nobody shall save them. 

It is also noteworthy that the Bishops willingly gave up their 
jurisdiction, while the rest of the Baronage is struggling to obtaiii 
more, by extending the jurisdiction of their House over appeals^ 
The Roman element of power seems leaving the English Epis*> 
copate. 

We hear that Dr. Lushington will be the judge of the new 
Court of Probate. We hope so ; for we know th^t his incom-t 
parable capacity and grasp of mind will ensure the best future 
for what is a novel, and must for some time be ^n unsettled^ 
judicature. 



Art. III.— lawyers AND LAW R^FOilM.^ 

Letters io John Bull, Esquire, on Lawyers and Law Reform^ 
By Joshua Williams, of Lincoln's Inn, Esquire, Barrister-^ 
at-Law. London : Henjry Sweet, 3,^ Chancery Lane, 1857. 

CONVEYANCERS are proverbially a modest and retiring 
class, seldom arabitiousofachievingareputa^ion out of their 
own honourable, but nevertheless very restricted, sphere of 
action. The present writer, however, is an exception to hia 
learned brethren. Already favourably known to the profession 
as an author of elementary treatises on subjects connected with his 
own branch, he has Just addressed t^e Letters ^low before us to 
the country generally. Like nurses who resort ta the aid of 
sweets to induce their interesting ch^irge^ to swallow piHs and 
other medicine, he has " tried to write pleasantly, wishing to be 
read, and plainly wishing to be understood ;" and has, moreover, 
instructed his publishers to bind up his "Lettei«" within as 

^ We must not be understood as concuipring with the views here ex-i 
pressed by oxix contributor, so far as" they coi^cem legal education ; our 
own- opinions upon th^tt subj^t bave been frequei^tly put forth. — £o. 
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guly decorated coyers as we have seen for many a \oog day* 
Indeed, aa Mr. Willlame refers to Mrs. Bull and the y6nng 
ladiesi we presume he has adopted this course in order to attract 
their attention to his little work, and to induce them by such 
harmless false pretence to make it *^ a drawing-room book.'' Mr. 
Williams, also to enlist^attention to his ^^ Letters," prefixes to the 
title-page the old and now somewhat hackneyed maxim, 
Cmlibet in sua arte credendum esU Mr. Joshua Williams may 
rest assured that the efiusions of any eminent lawyer will always 
be received by the country with respect and attention, but that 
neither he nor any other writer can hope to escape the ordeal of 
fair and candid criticism. 

The first subject to which attention is directed in the Letters 
before us, is that of " Professional Remuneration." The mode in 
which the lawyers, whether attorneys or counsel, are at present 
remunerated, is certainly very unsatisfactory, and has been very 
frequently declaimed against as leading to great abuses, and 
more especially to unnecessary prolixity in legal proceedings. 
We would gladly, indeed, welcome any change in attorneys' 
bills in this respect. The remedy, however, suggested by Mr. 
Williams, is meagre and unsatisfactory in the extreme. It 
amounts in short to this : Place the most implicit confidence in 
your attorney, abolish all taxation of costs, and, if any dispute 
arise between you, "let twelve honest men in a jury-box" decide 
the matter. Though the present plan of professional remunera- 
tion is certainly Scylla, the proposed change would assuredly be 
Charybdis. But in truth it rests more with the lawyers, who 
devised the existing system, than with the public, to adopt some 
new scale of remuneration. And, perhaps, we may remark that 
a gradual rather than any immediate and radical change would 
be more likely to be attended with success. Why should not 
the lawyers take a hint from the practice of the medical pro- 
fession? Many of the more respectable practitioners among 
this body, instead of following the old plan of affixing a price for 
every item, as, for instance, attending you on the SSd May, 3s,, 
box of pills, 25th May, 2s. 6d., bottle of medicine, 3d June, 2s., 
and so on ; now adopt the more simple and intelligible plan of 
charging in the lump, as — medicine and attendance, two guineas. 
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If some such course as this were introduced by the leading 
attorneys, it might become in time to be generally followed by 
the rest of the profession. 

The transition from law costs to attorneys is natural and easy; 
and accordingly Mr. Joshua Williams devotes his second letter 
to the consideration of the present state and condition of this 
branch of the legal profession. An university education is re- 
commended as the principal cure for the evils which the public 
suffer at the hands of unprincipled attorneys. However this 
may be, we have frequently felt surprise that so few men who 
have received an university education should resort to what is 
commonly called the inferior branch of the profession of the law. 
Why such a continual rush to the already overcrowded ranks 
of the bar t The prizes to be obtained there are indeed great 
and glittering; but what a distressing number of blauiksl 
Wherever men of university talent have jGairly entered the field, 
they have as a general rule achieved success. The army and 
navy, from peculiar reasons having reference to age, are practical- 
ly speaking closed against them; and the medical profession, for 
some cause or other, has never become popular with university 
men. In the church, however, they reign supreme, and few at 
the bar, in the senate, or in diplomacy, achieve any great success 
without having at some one of the universities laid the broad 
basis of a superior education. The East India oivil appoint- 
ments also, now recently thrown open, have hitherto been, and 
will probably continue to be, nearly all obtained by university 
men. We have refrained, from a proper feeling of modesty, from 
alluding to the fourth estate of the realm — the press, which may 
be said to be monopolized by men educated at our imiversities. 
Want of capital in some cases, and in others a foolish feeling of 
prejudice, alone prevents such men from engaging in trade, and 
becoming numbered among the merchant princes of the land. 
Why should not, then, our wranglers and class-men enter the 
lists of the attorneys and solicitors ? In order to afford every 
encouragement to them to do so, the period of articles in their 
case is reduced from five years to three years. At the end of 
that time an income of £100 or £150 a-year may with certain- 
ty be procured without any extra outlay ; and, in addition to the 
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ordinary chances of success, should, as is sometimes the case, pro- 
fessional advancement concur ¥rith domestic arrangements, a 
settlement in life may be acquired at a much earlier period than 
in any other profession. To enjoy also the regard, esteem, and 
confidence of a large circle of clients, is of itself a reward of no 
small importince. In the Church of St. Dunstan's in the West 
will be found a monument erected by the clients of a deceased 
solicitor to his memory, recording in quaint certainly but most en- 
dearing terms, their testimony of his integrity and kindness in 
the transaction of their affairs throughout a long professional 
career. Such a record of private worth is to our mind more 
valuable than many higher objects of human ambition. 

Having disposed of the inferior branch of the profession of the law, 
Mr. Williams considers the subject of legal education,and advocates 
a compulsory examination for the bar. There is no doubt but that 
in theory the present systenx of ediuca^ion for the bar, under which 
a student may either attend a certain ni^nber of lectures, or pass 
an examination, is anomalous. It i&, however, a vast improve- 
ment on the old plan of simply keeping terms, by eating so many 
dinners. Not only is an incitement to study afforded; but by 
means of the public, and more especially the private, lectures, 
legal knowledge can now be acquired mpre expeditiously, and, 
in other respects, on more advantageous terms than formerly. 
Many, too, are thereby induced to direct a certain degree of at- 
tention j;o legal subjects, although f^o^l ill-health, timidity, or 
the fear of not obtaining the place in the clfiss list equal to their 
expectations, they may be deterred from submitting themselves 
to the examination. There are prai^tical difficulties in the way 
of a compulsory examination, which, though t^ey are by no means 
insurmountable, yet are worthy of evei^y CQnsideratipn. At pre- 
sent, the Inns of Court are resorted to by men of every rank and 
of every system of education and class o^ mind^ l^h^e will be 
found collected men of the greatest ability and highest attain- 
ments, from the Universities of Oxford, Cambridge, Dublin, 
as well as from the other British and foreign universities, from 
our public schools, and from private tutors, and occasionally 
here and there men who have received what may be called a 
haphazard education^ alw^ uq e<^ucatipn at a^. Such a Qonv< 
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bination of miscellaneous talent and character is to be met assem- 
bled noWhere else in the world. Amid such a varied crowd 
every candidate for the forensic career finds his place. Men who 
have obtained high honours at the universities, learn here the true 
value of their studies. And yet collegiate distinctions are by 
no means underrated at the Inns of Court. Tliey are only re- 
duced to their proper level, and recognised as good bases for fur- 
ther progress. There the literary man loses his vanity and affec- 
tation, unless he be beyond all hope of cure, by being reminded 
that there are sterner, and in many respects more useful, pur- 
suits. There the timid young man, from bis school or tutor, 
gains nerve and mental strength by finding that he is not so far, 
as he imagined, behind those who h^-ve enjoyed the advantages 
of an university education, And there^ tpo, the self-educated 
man learns the necessity for further exertions> if he is to cope 
successfully with the body of meu into who^e society he has in- 
troduced himself. There, also, the man pf pleasure is occasionally 
haunted with the reflection, that life h^ its duties, ^ud should not 
be wholly given up to dissipation^ or spent in hunting, shooting« 
coursing, and other aixxusements,. And there, lastly, the legal and 
literary recluse ia se$i,sonably reminded of the habits, manners, 
and customs of the outer ^orid, f^nd learns to look with more 
indulgence on courses of lif^p which, in the closet or the study, 
wduld meet with unqualified coiidemnation. The old system of 
eating dinners as a prepar^^tion for the bar, handed down to us 
from our ancestors, has more of wisdom in it than the present 
age are wUling to atdmit. The mental discipline it affords is at- 
tended with many ^^dvaptages.. 

It may, perhaps, occur to our readers, what have these reflec- 
tions to do with a compuisory examination of students for the 
bar ? Our answer is ready, "We should be very imwilling that 
any system of education which may be proposed should have 
the effect of destroying the preseut character of the Inns of Court, 
as the resort of men of ability and talent who may not be will- 
ing to betake themselves to a legal career. We can well imagine 
that a man of first-rate attainments may be very unwilling to 
submit himself to any examination not intimately connected with 
his owu immediate studies, It is also a well-known fact that 
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men who have received an university edacation, and more es- 
pecially those who have attained lugh honours, dread an exami- 
nation more than other men. Whether this feeling arises from 
the idea that they have passed beyond the stage of examinations, 
and that to submit themselves to such an ordeal is derogatory 
to their character, or that success has made them the more 
sensitive to a pluckj may be matter for speculation. We are 
more inclined to think, however, that the disinclination to exami- 
nations arises from a false feeling of pride. A man may be a 
first-rate mathematical scholar and yet imperfectly acquainted 
with the classics, or vice versa; or he may be one or both, and 
yet possess no knowledge of law or jurisprudence. We our- 
selves should certainly not think the less of a man of university at- 
tainments who fidled in a legal examination. We should only feel 
that he had not proved himself aproficient in his new career. Great 
knowledge in various branches of human learning is necessarily 
confined to a very few, and those of enlarged minds. Still we must 
take human nature as we find it, and, as we cannot overcome the 
fanciesof learned men, we must endeavour to humour them. How- 
ever, perhaps, the men of ability to whom we have alluded, are not 
so far wrong as at first they may appear. As the common people 
consider that a king should necessarily be a man of fine form 
and commanding appearance, so we instinctively, as it were, 
imagine that a man who has achieved honours in one branch of 
learning, should necessarily obtain an equal success in any other 
department of knowledge to which he may direct his attention. 
In the case also of the bar, the competitive nature of the exami- 
nation will much increase the objections to which we have 
referred. True, a man may either submit himself to the pass 
examination, or go in for honours; but, nevertheless, a wrangler 
or a class-man will find himself between two fires; either he must 
submit himself to the pass examination, and stamp himself with 
his new competitors as a tenth-rate man, or he will be obliged 
to try for honours, and probably incur failure in that direction. 
In the case of a student proposing to himself a legal career, we 
have certainly no sympathy for the dilemma in which he may thus 
find himself placed. But we are all along supposing the case of 
students of ability and talent, in different branches of lei^^iog, 
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who join the i^anks of the bar simply to acquire the stattia; and 
to treat all these men as mere idlers, as the writer before us 
does, is preposterous^ and shews great ignorance of the com- 
ponent parts of the profession of which he himself is a distin- 
guished member. The advocates, indeed, for a compulsory 
examination for the bar, seek to introduce an entirely new 
element not existing with reference to any other profession. 
In the medical profession, for instance, to which reference by way 
of analogy is so often made, at the examinations at the Royal 
College of Surgeons and Apothecaries' Hall, only a pass can be 
obtained. The most commanding genius, and the man who has 
prepared himself only by the most elaborate system of grindingy 
obtain alike the same position, and are named in the list together 
without any distinction. And such was also the case until 
lately at the Incorporated Society with reference to the attorneys, 
although prizes have been recently instituted there, probably in 
imitation of those already established at the bar. But, with 
reference to the solicitors, the same inconvenience is not likely 
to arise as that to which we have already adverted, as no man 
ever enters this branch of the profession except with the view 
to practice. The disadvantages attendant on the present system 
might in a great measure be obviated, by instituting a general 
examination on the subjects of a liberal education, preparatory 
to the admission of every student who had not obtained an 
university degree* This examination should not be a ridiculous 
&rce, such as that enacted at the Inner Temple some years ago, 
but a genuine test of proficiency^ such as a young man educated 
at one of our public schools might be reasonably expected to 
pass. However, the question of a compulsory examination of 
students for the bar, is more one for the public itself to deter- 
mine. We believe that the working members of the profession 
have no desire to exclude from their body any except those whom 
every society of English gentlemen would wish to reject. Their 
position will not be materially improved; for, under a system 
of compulsory examination, those who either have professional 
connection, or government influence, however incompetent, will, 
by means of a system of cramming^ still find their way into the 
profession, and any number of plucks would be undergone by 
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the man who had some Bubetantial object in view. Still, without 
doubt, the public would be benefited by a system under which 
eoery barrister must have received some legal education; and if 
the idea could be infiised abroad, that a man of ability, not 
intending to pursue a professional career, might, without 
derogation to his university reputation, obtain simply the 
degree of Barrister, and that it should not be expected that 
such a man should obtain honours, then, with an examination 
not too stringent, very few if any would be rejected whose 
presence in the profession would be at all desirable, and perhaps 
every result would be obtained which, under any system of 
legal education, can be expected to be achieved. 

We next have a letter on *^ Advocates," in which Mr. Williams 
defends the system of advocacy from the attacks of its opponents. 
There are, we believe, few indeed who would contend that, in 
theory J the prdPession of an advocate is either dishonourable or 
unnecessary. Indeed, in every country which has emerged from 
barbarism, and lays claim to civilization, such a system has been 
considered subservient to the ends of justice, and to the best 
interests of mankind. When, however, we reflect on the practice 
of advocacy in this country, we are forcibly reminded that, in 
particular instances, gentlemen of the long robe have forgotten 
the sacred duties of their profession, and have made the honour- 
able calling of an advocate subservient to base purposes, and 
respond to the worst feelings of the human heart. The absolute 
power of cross-examination, for instance, has been too often made 
the engine of cruelty and oppression, and has been frequently 
perverted from its legitimate object as the best means of ascer- 
taining the truth, to answer some private end or collateral purpose. 
When we consider the abuses of advocacy in particular cases, 
we are not surprised to find that the whole system should have 
incurred some degree of opprobrium. This reflection should 
lead every advocate to bear in mind, that, in the conduct of each 
particular case, the eyes of the profession and the public arc 
upon him, and that in his person the honour and integrity of his 
noble calling may be either sustained with dignity, or impaired 
to the disgrace of himself and his brethren. 

In a letter on "Acts of Parliament," Mr. Williams has some 
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judicious observations on the slovenly mode in which public bills 
are prepared. They are generally indeed introduced into Par- 
liament by some great legal functionary, such as the Lord 
Chancellor or the Attorney-General; but they are drawn by 
some young lawyer, who is generally chosen, not for his legal 
abilities, but because he happens to be some protSgSy or, as Lord 
Lyndhurst would say^ myrmidon of some eminent lawyer in 
power, and who can afford to devote his time to the subject for 
a very moderate remuneration. The mode, indeed, in which 
our public acts are prepared, is a scandal to the country, and 
would be a disgrace to any civilized nation. And this is the 
more inexcusable because^ from the peculiar character of the 
profession of the law, there are many men of genius and com- 
manding abilities, who from some inscrutable cause have not 
achieved success at the bar. The services of these men might 
be obtained by the country on advantageous terms, if applied to 
in a proper manner. They are, however, from the very nature 
of their career, extremely sensitive, and perhaps without influence, 
or unwilling to bring it to bear if they have, and thus, not being 
of a character to root^ are overlooked. If the aid of such men 
were obtained, then the legislature would have at its conunand 
a corps of draftsmen capable of putting into proper shape those 
public acts, which are now so handled as to be scarcely intel- 
ligible even to the framers themselves^ 

The present writer then directs attention to his own imme- 
diate branch of the law, the conveyancers. The reform of our real 
property system is a subject which now more than ever engages 
public attention. With reference to the recent commission to 
inquire into the law of real property, Mr. Williams very properly 
adverts to the circumstance, that no pure conveyancer has been 
appointed a member of the commission. It would have been 
wise to have done so, if for no other purpose than for the sake of 
quieting oppositions, causa pads. It is not very likely that this 
learned body of men will look with much favour on a scheme of 
reform in which they have borne no part. If they could say or 
feel that the measure of registration owed to them its prepara- 
tion and development, they would be more likely to carry out 
and adopt its provisions in a candid spirit-, and to second by their 
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own endeavours the wishes of the legisUture. It is a mistake, 
however, to suppose that our real property law would ever have 
been reformed hj a commission exclusively or mainly of convey- 
ancers. Indeed so strong has been this feeling on the subject of 
law reforms in general, that in recent legal commissions two or 
three laymen have been introduced, and their aid has been, we 
believe, most efficacious in giving to the discussions of the com- 
missioners a popular tone, and in otherwise assisting them with 
their invaluable advice. The Crystal Palace would never have 
arisen in all its &iry splendour and magnificence had builders 
and architects alone been consulted. 

We are unable to agree with the view Mr. Joshua Williams 
takes of his own branch of the profession. He is in favour of 
changing altogether its present condition and aspect. At present 
the judg^ are never selected from among the chamber counsel. 
Mr. Williams would alter this rule, and have a conveyancer 
occasionally elevated to the bench ; and, as his reasons for such a 
course, he instances the great disadvantages which have arisen, 
the blunders which have been committed, through a want of 
knowledge of real property law on the part of the common law 
and even equity judges. We much question whether any change 
in this respect would be attended with any substantial advantage. 
The chamber counsel may indeed be a very eminent lawyer ; but 
from his habits and feelings^ being those of seclusion and retire- 
ment, may be very ill suited to the judgment seat. It is by 
daily practice in the Courts, and by the conflicts of the forensic 
arena, that a man is best fitted for the bench, where he will have 
to combat, and generally single-handed, all the talent, learning, 
and subtlety which can by any means be brought to bear upon 
his judgment. 

Another change, also recommended by the present writer, seems 
still more objectionable; that is, that eminent conveyancers should 
be allowed to attain the dignity of Queen's Counsel, without the 
corresponding disadvantage of being obliged to give up pupils,, 
and cease to take drawing ; in other words, that they should 
have the fruit without the husks. The proposal^ indeed, seems 
confined to the six conveyancers who are appointed to advise 
the Court of Chancery; but it would not necessarily end there. 
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Conveyancers generally would soon claim the exemption ; then 
equity draftsmen and special pleaders, and the existing 
etiquette would shortly cease to exist. We believe most per- 
sons will readily admit, that it is for the good of the profession, 
and the advantage of the public, that there should be such a body 
of men as King's or Queen s Counsel. Removed by the stringent 
rule of the profession above the drudgery of the law, they are 
placed in a position to give greater attention to the higher duties 
of the advocate, and to assist the country also as representatives 
in Parliament. The conveyancing branch of the profession is 
frequently chosen by men of a nervous temperament, or who from 
ill health, natural incapacity for speaking, or want of inclination, 
may find themselves disqualified or unwilling to engage in active 
professional life. Nemo omni parte beatusj says the Roman poet. 
The chamber counsel may indeed be shut out from professional 
honours and advancement, but still his career is not an unplea- 
sant one. Sitting in his chambers, he may be literally said to be 
monarch of all he surveys ; his right there is none to dispute* 
His pupils treat him with deferential reverence, and his clients 
submit themselves entirely to his decision. He is scarcely ever, 
in fact, reminded of the outer legal world, except on those occa- 
sions when, as the present writer observes, he is "obliged to dance 
attendance at the chambers of Queen's Counsel, who were 
scarcely born " when he began practice. A conveyancer who 
meets with ordinary success may always retire at an age not 
very oldj at least with a competent if not with a large fortune, 
or he may remain at his post, as some do, until the latest period 
of life. Indeed, the chamber counsel may be almost said, 
procul negotiisy to cultivate the paternal acres of the law in peace 
and quietness. Competitors can scarcely be said to pass him, 
because he has never entered the forensic lists. To him changes 
of government are of no importance, and he cares little who is to 
be the next Chancellor, Chief Justice, or Judge. His profes- 
sional life, indeed, passes in the most balmy state of indmerence 
as to legal changes. 

We have thus presented to the reader a picture, feint perhaps, 
but we believe lifelike, of the career of a chamber counsel. 
Now turn to that of a man who has chosen to embark on the un- 
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cerUdn sto of active profeesional life. He must attend seseioiiB 
for many a long and weary year^ and indulge in what Dr. 
Samuel Warren calls the expensive luxury of going circuit ; or, 
if at the Equity Bar, he must frequent the dreary courts at 
Lincoln's Inn, and daily imbibe about a tenth part of his proper 
quantity of oxygen gas. We will suppose, however, a barrister, 
at much expense to health and purse^ to have arrived at the very 
exceptional position of a rising junior, and to be making a large 
income. His perils and dangers are surely now over ; his bark, 
escaped from shoals and breakers, may now proceed safely on her 
course; ^^the seas for ever calm, the skies for ever bright." 
Not so, however; the rising junior must obtain a silk gown ; in 
other words, he mnst become Queen's Counsel, and here his good 
fortune may entirely desert him. It is remarked by Lord 
Brougham in one of his Lives, that the great man whose life he 
was recording, rose first to that position which a man of ordinary 
abilities and great industry may attain to, and then to that high 
place and commanding post whiiih genius alone can achieve* 
Some such remark is very applicable to the bar. The income of 
a junior on his attaining the rank of Counsel to the Sovereign, 
frequently becomes reduced at once from several thousands a 
year to as many hundreds, or the lustre of his early reputation, 
still for a while remaining, his practice becomes small by degrees, 
and beautifully less. There is, perhaps, scarcely a more pitiable 
object in creation than a briefless Queen's Counsel; or, to pre-^ 
vent our remarks being considered to apply to any of these unfor- 
tunates at the present day, if any such there be— which heaven 
fotbid I — ^than a briefless King's CounseL Of course, the suCcess- 
fvl advocate who adiieves the honours of his profession, escapes 
the evils to which we have been adverting, and obtains the rich 
reward of his labours. Such prizes, however, compared with the 
number of competitors, are nevertheless very rare. They are in- 
deed the props and supports of^our bar — the indncements which 
lead thbusands to incur the risk of professional failure. 

The present writer complains that chamber counsel do not 
become known to the country, and that their services are not 
properly appreciated. He instances two very eminent names, 
Mr. Jarman and Mr. Hayes ; of the former he says, that his 
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treatise on the Law of Wills has " been more cited in the courts 
of justice, both bj the bar and bj the bench, than the work of 
any other living barrister;" and the latter he describes as "tnV 
omatissimus, an elegant writer, a consummate lawyer, a man in 
every way fit to take a seat upon the bench." Surely is not 
this sufficient to satisfy the ambition of any reasonable man? 
To be a household word in a great and honourable profession, to 
be considered as an authority by both bench and bar, and to 
enjoy also what Master Greedy terms the '* substantial " of life, 
ought to be considered as a great success. There is no more 
fatal stumbling-stone in the way of happiness, than the desire of 
general or imiversal fame. Such a result can only be achieved 
by the very few on whom nature has showered commanding 
talents and super-eminent abilities. John Bull requires, indeed, 
hewers of wood and drawers of water, as well as men of talent 
and eminence ; and he is ready to appreciate and reward all who, 
in the w.ords of the Catechism, do their duty in that state of 
life to which it has pleased the Almighty disposer of events to 
call them. 

We have yet another objection to make before we pass on 
from the letter on "conveyancers.'' Mr. Williams says, "Con- 
veyancing may fairly be called the literary branch of the profes- 
sion of the law. By far the greater part of legal text-books are 
written by conveyancers." Now this seems to us a very strange 
assertion* Can Mr. Williams have forgotten such writers as, in 
Equity, Fonblanque, Mitford, Maddock, Spence, Daniell; or, at 
Common Law, as Chitty, Selwyn, Smith, Starkie, Byles, Best, 
and Broom ? We make this selection at random. Many more 
names might be added. There is a good old adage, that those 
who live in glass houses should never throw stones. The con- 
veyancers, with reference to their literary performances, are the 
last who should resort to this schoolboy process. We ver 
readily admit the great ability and talent which are displayed 
in the very many treatises which have been written by the con- 
veyancing branch of the profession, and the advantage and 
utility to both students and practitioners of having such works 
for study and reference. But when the term " literature " i^ 
applied to tibiese performances, the mind naturally wanders, not 
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perhaps to Addison, Burke, and Bolingbroke, but to average 
English writers with the view of instituting a cpniparison* How 
great a contrast I It may be impossible, perhaps, to clothe in. 
language agreeable or inviting, such subjects as the rule in. 
Shelley's case, the Scintilla Juris, the rule against perpetuities, 
or the doctrine of powers, or the various ramifications of the 
Statute of Uses. But surely such topics need not be treated \n 
such a manner, that if the like style of writing were brought up 
by a boy at any fourth-rate school in the kingdom as a good, 
specimen of English composition, he would, and justly, meet 
iprith severe chastisement. There are indeed many exceptions, 
but our observations apply to the general run of text-books on 
the law of real property. We are happy also to be able to ex- 
cept from our category the works of Mr. Joshua Williams him- 
self which (though we speak more from general rumour than 
personal reading) are written with a purity of style, and elegance 
of composition, deserving the highest commendation. 

The next letter Mr. Joshua Williams devotes to the important 
subject of " Transfer of Land/' Mr. Williams contends that so 
long as the present system of mortgage, charge, settlement, and 
bequest remains, no material change for the better will ever take 
place. He suggests, however, that the present complex system 
of stamping legal documents should be abolished, or at least 
that a small stamp, say half-ar-crown, should be put upon every 
deed. The learned writer also admits that the law of mortgage 
might be simplified, and the machinery of settlements rendered 
more simple and intelligible; but how, and in what maimer, these 
desirable results are to be achieved, we are left completely in the 
dark. With reference to conveyancing reform, we think silence 
the most becoming course on the part of those who practise in 
this branch of the profession. We have for some time been of 
opinion that the greatest reforms, in our law of real property, 
might be effected by the conveyancers themselves. They have 
it in their power to confer on the country far more important and 
real benefits than any which the legislature can bestow. The best 
and most sure reform is that which comes from within. We speak 
advisedly, and without fear of contradiction, when we declare 
that much of the difficulty and technicality attendant on our 
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present system of real property law, are attributable to the nar- 
row views and bigoted notions of the conveyancers. Many a 
man who has been trained from early youth in the strict prin- 
ciples of integrity and honour, sits down to his desk with a heavy 
heart when required to as^sist in perpetuating the traditionary 
precedents. Why this de^d and that form, or such copious and 
unnecessary language? Suoh are the questions which ever and 
anon will occur to the young practitioner ; but it is necessary to 
stifle such thoughts, and custom and practice soon remove these 
and like impressions ; and thus geaeration succeeds generation, 
each acquiring increased strength from that which has gone 
before. The embryo conveyancer has no fear of the Court of 
Chancery or of Westminster Hall; but the tribunal he trembles 
to meet is that of Messrs, A, B, C, D, &c,, eminent conveyan- 
cers, strong in the traditions of centuries, and ever ready, and 
we fear also too often willing, to raise all kinds of moot points 
and objections, not a tithe, perhaps, of which will ever reach the 
Courts, or, if they ever came there, would be treated as trifling 
and absurd. A great deal has been done, we are glad to admit, 
towards amending the old system of conveyancing. One emi- 
nent conveyancer, Mr. Christie, when examined before a real 
property conunission, declared he never knew a client who ob- 
jected to a short deed. Qur real property system contains 
within itself the elements of true refuna ; but a strong will and 
a stern sense of public duty are i^ecess^y to efiect such a result. 
Had both branches of the profession combined to render the 
system of coAVQyaAcing comformable to the changing wants and 
circumstance qf the CQuntry, thon, with the very occasional 
assistance of the legislature, our code qf real property law would 
have been found equal to the occasions of this great mercantile 
country. No cry for reform would then have been heard. 
Schemes like that for the registration of deeds would not have 
been necessary. Such radical cbajUges serve indeed to illumine 
the public path for awhile with a fs^lse light, but only to leave it 
again in more complete darkness. We are too much accus- 
tomed to find an excuse for the errors of the present in the 
history of the past. This has been the custom with reference to 
conveyancing. We are firequently referred to the feudal system 



54 Landers and Law Reform, 

and the Statute of Uses as reasons for thecomplexity of the present 
system of real property. No doubt such conclusions, to a certiun 
extent, are correct ; but had the modem la^vyers always acted up 
to the rule of action which actuated their brethren of the olden 
time, these systems of law might easily have been so moulded 
and changed, as to be adapted to the wants and necessities of 
the present age. The main object of the Statute of Uses, 
probably, was to return as much as possible to the simplicity of 
feudal times — to render land inalienable, and take it out of com- 
merce. This important act, however, was so turned and twisted 
about as to be rendered a wise engine of reform. Whatever 
changes may be enacted, even by the legislature of the present 
day, aided as it is by the experience of the past, in so pliable a 
system as that of real property law, much must always depend 
on the good faith with which such changes are carried into effect 
by both branches of the profession. 

From the "Transfer of Land" Mr. Williams passes on to 
a subject intimately connected with it ; namely, that of " Primo- 
geniture." The learned author adopts the popular view of the 
question, and advocates, therefore, the abolition of this time- 
honoured rule of law. His argument, however, is somewhat 
inconsistent. He contends that the law of primogeniture prac- 
tically does not exist, as owners of land may settle or devise 
their estates as they please. If the rule were altered, it is argued 
eldest sons would still have the family estates, as at present. 
The fact that the law recognises primogeniture, it is asserted, does 
not in any manner induce landowners to carry such principle 
into practice. Then why alter the rule of law at all ? Simply, 
we are told, because now and then a yeoman possessed of a little 
land may die intestate, and leave his younger children beggars, 
and in order to remove the learning and litigation on the subject 
of "constructive conversion." But this would be to legislate 
for exceptional cases. The instances where small landowners die 
intestate are very rare, and attended, we think, with scarcely any 
mischievous results. 

With reference to the rule itself, we think that its existence 
has tended, in no inconsiderable degree, to the preservation of 
great families, and thus to perpetuate and continue a powerfol 
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aristocracy. It is not a good argument that, because the rule of 
primogeniture may, in any case, be disregarded, that therefore 
it is of no practical use. Those who urge this line of reasoning 
have studied to little advantage the sentiments and feelings oS 
mankind. The existence of the rule serves to strengthen the 
hand of the settler and testator. Younger sons and daughters 
consider themselves disinherited, not so much by the act of their 
ancestor, as by the law of the land. It would appear not only 
undutifuly but unpatriotic, to resist a rule of transmission handed 
down from remote ages, and which has been always considered 
as one of the main stays of the constitution. 

There is one suggestion in connection with this subject, madQ 
by the learned writer, which certainly somewhat startled us. 
It is no less than this, that when any person dies intestate, leav- 
ing only very remote kindred, that in such case the property of 
the intestate ^^ should go to the public in ease of taxation,'* 
The proposal^ it appears, has been mooted before, but has not 
been adopted, we are informed,, because '^it has never been sulH-^ 
ciently known " Knowledge is power, says Lord Bacon ; but 
we hope,, in this instance, that it wiU not be efficacious^ We 
consider such a change would be a most flagrant violation of the 
laws of prop^y^ It would also be extremely difficult to draw 
the line of demarcation so as to prevent an appearance of in- 
justice. At present every person, however remote of kindred 
to the deceased, is exhausted, and then, and then only, the pro- 
perty reverts to the Crown, If, however, any limit to the trans- 
mission of property were fixed, the result would be that A, a fifth 
cousin, we will suppose, of the intestate, coidd lay claim to his 
property, whereas B, perhaps a sixth cousin, would be excluded ; 
but upon what principle it would be very difficult to say. 
Every person would feel injured by the establishment of any 
rule of exclusion, whether as a faet such would ultimately be 
the case or not. It is surprising with what pleasure a man 
contemplates an estate which may descend to his children or 
grandchildren, if about fifty others die without issue. 

We are next durected by Mr, Joshua Williams to the subject 
of debts. He complains of the present complexity in the nature 
of debts, and divides th^m into six divisions. 1. Simple contract 
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debts. 2. Debts by specialty. 3. The like where the heirs are 
bound. 4. A judgment debt entered up on a warrant of attorney. 
5. A judgment debt entered up in an adverse action. 6. A 
Crown debt. We have one word to say to this subdivision. 
With reference to the two kinds of specialty debts, there is very 
little practical difference between them; the instances where 
the heirs are not bound being very rare and exceptional. With 
regard also to the two species of judgments, each is attended with 
the same results, and may be considered for all practical purposes 
the same. The debts, then, which really exist are four ; namely, 
simple contract, specialty, judgment, and crown debts. It is 
contended that there should be no distinction between simple 
contract and specialty debts. The grievance on this head we 
have always considered to be more imaginary than real. The dis- 
tinction between these two kinds of debts is very trifling. A 
different form of action is required, and a more extended period 
for recovery of a specialty debt is given. In case of deaths when 
the estate of the debtor is charged with debts, and becomes ther^ 
fore equitable assets, simple contract and specialty debts are paid 
equally ; but when the estate is not so charged, then specialty 
debts, in which the heirs are bound, have a priority. When we 
consider the very little advantage which a specialty 'Creditor has 
over one by simple contract, it might be advisable to effect a 
change for the sake of uniformity, if for no other reason. 

With respect to judgment debts, the learned author contends 
that this species of debt ought properly only to arise in the case 
of an adverse action. We see no reason for this distinction. It 
has been found in the course of experience, that a judgment en- 
tered up under a warrant of attorney is a very economic and con- 
venient mode of securing a debt, and, therefore, the legislature 
has thought proper to arm the judgment creditor with more ex- 
tensive remedies than formerly. E veil if it were possible to enact 
that no judgment should be entered up under a warrant of attor- 
ney, still the same kind of security could and would be obtained 
by means of a coUusive use of the forms of justice. Is it not better, 
then, that the legislature should openly permiit what probably, 
with all its omnipotence, it could not prevent ? 

Then, as to Crown debts, Mr, Williams objects to the priority 
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enjoyed by the Crown, on the ground that the state is better able 
to afford to lose than the individual. This is rather begging the 
question. Sains populi est suprema lexy and Privatum commodvm 
publico cedit Such are the maxims of the English law. Besides, 
the practical inconvenience which arises is very trifling, as the 
men with whom the Crown has dealings are, generally speaking, 
persons of probity aiid honour in their respective neighbourhoods. 
From " Debts " Mr. Joshua Williams passes on to " Appeals 
in Chancery." He objects to the present constitution of the 
Courts of Equity, and advocates one tribunal of final appeal, 
to consist of four or five eminent lawyers. It is absolutely 
necessary, in order to ensure uniformity of decision, that there 
should be an appeal of some kind or other. This is the principle 
carried out in all our Superior Courts at Law and in Equity. 
We approve of the practice of two appeals. It is very important, 
in the first instance, that a decision objected to by either of the 
parties should be reviewed in a superior court exercising the 
same jurisdiction; as the judgment of any particular judge may 
be inconsistent with some previous determination, or in other 
respects may be considered erroneous. The pities, as a general 
rule, end with the first appeal; but in very rare and diflEicult 
cases, or as sometimes occurs, where the parties are more than 
usually litigious, resort may be had to the House of Lords as 
the highest court of appeal in the kingdom. If it were the 
usual course for a cause Xo be triod three times over, there 
might be very good grounds for a change in this respect; but in 
practice most litigants who- appeal at all, rest satisfied with the 
next Court of Appeal, and very few indeed resort to the luxury 
of having their case again tried by the House of Lords. We 
are unable to agree with the learned vmter, in "the gross 
absurdity of appealing from one single Chancery judge to 
another single Chancery judge," The woolsack has been from 
time to time adorned with some of the greatest men England 
has ever produced. With, perhaps, very rare exceptions, the 
decision of the Lord Chancellor for the time being, has always 
been treated with great respect, and in some instances would be 
considered equal to that of any ordinary appeal court, however 
constituted! 
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There k one obeervation of great practical valae which the 
learned author introduces parenthetically into his present letter^ 
which is entitled to every consideration. ** And while on this 
subject/' vrrites Mr. Williams to John Bull, " allow me to say 
that if you dislike the lawyers, and w ish to ruin them, I will tell 
you how to do it. Never let any body sign a will that has not 
been first settled by counsel, and you will soon find many more 
chambers to let in legal precincts than there are at present. I 
know, however, that my advice vnll not be taken; for the great- 
est fools are always the most confident." The same kind of 
advice has been also urged in a higher quarter by Hayes and 
Jarman in their little treatise on wills; and, as these pages may 
meet the eye of non-professional readers, we will for their benefit 
transcribe the passages in that work; having reference to this 
subject. 

** A notion," observes these learned writers, ^ has unfortunately 
obtained, that, while to the prepfvcathm of a deed,, learning and 
experience are essential, the disposition of a man's property by 
will may be safely confided to the minimum of legal knowledge. 
Hence the conveyancer is rarely coa6ulted> the solicitor is often 
dispensed with, and the schoolmaster too fre(]^uently called in ; 
or, if the schoolmaster be not at bund, there is cooMuonly to be 
found in every village a will-maker of equal comn^e and ability> 
the cx>llector or inheritor of eii;plod,ed forn\9 and phrases^ This 
notion proceeds upon the twofold error, that wills are expound- 
ed, not according to the rules of law, but according to the 
dictates of common-sense--<«and tb^t common-sens^ is the same 
in all men. There cannot, indeed, be a greater mistake thm 
that of supposing that a very small stock of legal terms, 
added to a very ordinajy educattion, sufEces to accomplish the 
will-maker^ On the contrary, a wUI ia alone capable of ex-* 
hausting the science and ingenuity of the most ^le ccmveyan-* 
cer. On the oth^ hand, it must be admitted that the blame of 
miscarriage is not unfrequently attributable to the testator him- 
self. Want of explioitness or candour in the communication of 
the actual state of his property or circumstances^ or an obstinate 
attachment to some favourite project, may render abortive the 
most judicious advice. A short-sighted economyj. too,^ wMcb cal- 
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culates the present fee, and disregards the ravages of a posthumous 
Chancery suit, frequently obliges the practitioner to rely upon 
his own powers, when he would willingly avail himself of experi- 
enced counsel. As an eminent conveyancer has often been heard 
to declare^ that of all 1^ duties which devolved upon his depart* 
nent of the profession, that of drawing or settling a will is the 
most thankless and unprofitable ; while it is well known that one 
half, at least, of the cases laid before counsel arise out of informal 
wills^ the preceding remarks must stand above the suspicion of 
seeking to attract this responsible branch of practice to the 
chambers of the regular draughtsman."^ 

We shall venture to transcribe yet another passage from the 
above work, not only for the sound practical advice given therein 
by the learned writers, but because it forms an agreeable excep- 
tion to that style of writing on which we have had occasion to re- 
mark. '^ We may now close," observe the learned authors, " not 
unprofitably we trust, our view of this statute, by suggesting that 
testators should reconsider their wills from time to time, as im- 
portant changes affect the state of their property, or the objects 
of their bounty, and rather endeavour to provide for events as 
they arise, than rely on the prospective care either of themselves 
or of the legislature ; by deprecating, as more or less perilous, 
all attempts to engraft alterations of intention on previous tes- 
tamentary papers, whether by interlineation, or obliteration, or 
by codicil, especially on such papers as were executed under the 
old law, and all attempts to incorporate, by reference, the con- 
tents of ledgers, journals, or other detached writings ; by cau- 
tioning both testators and their advisers against the too confident 
assumption of the responsible, morally responsible, office of a 
will-maker, in oases of magnitude and difficulty, which often try 
the gravest experience ; by urging upon unprofessional persons 
the good sense, duty, and economy of taking regular advice, in 
a matter that involves, perhaps, all their hard-earned gains, all 
their tenderest affections — nor less upon professional men, who 
may have acquired some repute by framing or advising on the 
wills of others, the folly of jeopardizing it by making their own; 
and (if we may be allowed to mingle, yet further, morals with 
^ Hayes an(J Jarmam on Wills, ?reftitory Remarks, Ed. iv. 
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our law) by condemning all whimsical, ostentatious, and splenetic 
schemes of disposition ; the singularity which departs from ordi- 
nary and approved modes, where nothing peculiar exists ; the 
vanity which, regardless of near and known connections, provides 
for remote generations a vast estate and an obscure name; the 
charity which res^ves itself for posthumous admiration ; resent* 
ments that sleep not in the grave : finally, addressing to all who 
have disposable property (and who has not personal property?) 
this admonition — ^to settle their affairs at leisure and in health, 
while there is yet a sound mind in a sound body, that so they 
may die, not only testate, but advisedly, justly, and wisely 
testate." ^ 

In his concluding letter on ** Criminals," Mr. Joshua Williams 
rewards the patience of his readers with his domestic confidence* 
He has, we are informed^ a wife and children, and a drawing- 
room carpet. Happy man 1 What a picture to present to the 
imagination of many a briefless barrister now pacing up and 
down Westminster HaU, in hopeless despair of ever arriving at 
similar bliss I In this letter the learned author advocates the 
mark system, originally suggested by Archbishop Whately, but 
first attempted practically by Captain Maconoclde. Under this 
system, as our readers are probably aware, the prisoner would be 
sentenced — not for a particular period, as at present — ^but to earn 
so many marks by the labour of his hands. It is supposed that, 
under such discipline, a man convicted of crime would be more 
likely than at present to become an useful member of society. 
" Under this system," observes the learned writer, "bread and 
water only, and not the best bread, but the coarsest, would be 
given to the idler. Every man would be required to earn, not only 
his liberty, but his living. And the harder a man worked, and 
the harder he fared, the quicker would he get out. If he bad 
earned sufficient marks, he might spend them in a better diet ; 
but, if he chose to save his marks, they would go towards his 
release. For the sentence would be to earn so n^any marks. 
By marks would he be remunerated for his labour, and by marks 
would he be required to sustain himself." 

' Hayes and Jarman on Wills, Ed. iv., pp. 37, 38 ; concluding vemarka of 
" A Practical Yiew of the New Statute of Wills," 
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We have one word in conclusion to say with reference to the 
style in which the Letters before us are written. They are 
couched in free and easy, and even sometimes jocular, lan- 
guage. John Bull is as much inclined as any man can be 
to carry out the maxim of the Boman poet, Dmpere in loco. 
Law, however, is a serious matter, and should be dealt with 
seriously. We have ourselves felt rather infected by these Let- 
ters, and, in departing somewhat from our usual grave and digni- 
fied style of writing, must be content to suffer from our own 
observation. *^ Evil communications corrupt good manners.** 
This must serve as our excuse. We much question whether 
the learned author^s advice, coming in its present shape before 
the country, will not be forgotten as quickly as that given to 
young ladies in novels and romances, about marriage and such 
like matters, passes away from the memory as soon as the book 
is closed. 



Art. IV.— JUDICLIL APPOINTMENTS. 

PEEHAPS, if we were called upon to name the most impor- 
tant oflSce of the Executive Government in any country 
enjoying the advantage of a regular constitution, and not merely 
subjected to the arbitrary caprices of despotic princes, we should^ 
with little hesitation, fix on the appointment of Judges. In all 
countries this must rest with the supreme authority, or be dele- 
gated by that authority to those entrusted with the highest exe^ 
cutive powers. In a republic, it is either left to the executive 
chief, or vested in one or other of the popular bodies, or held by 
the whole legislature. In monarchical states^ it resides entirely 
in the sovereign. Where he is absolute, there can be no inter- 
ference with his nomination to judicial oflSce ; he may, generally 
he does, consult his ministers ; but neither he nor they can be 
affected, much less controlled, by any influence, except only the 
action of public opinion. In constitutional monarchies, the irre- 
q)onsible sovereign, in this as in aU other acts of his administrar 
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tion, is influenced, it maybe controlled, bj his responsible advisers; 
and they are answerable to the popular or the patrician bodies, 
which, with the prince, compose the supreme authority. But in 
countries so governed, and particularly in England, the servants 
of the Crown, the ministers, have become used to exercise the high 
function of advising upon judicial appointments ; that is, the func- 
tion of naming the judges in a manner fixed by known and loug 
established rules. 

Now, all the judges with us are irremovable either by positive 
law, or by uniform practice having the force of law, with one 
exception, that of the highest judge of all, the Chancellor. The 
Common Law Judges and the Equity Judges, other than the 
Chancellor, hold their offices for life; they can only be removed 
by an address of both Houses, with the Crown's assent, that is, 
substantially, by the act of the whole Legislature, though not in 
the form of a statute* We have said that by law, or by constant 
ueage having the force of law practically, they are aU irremovable. 
No doubt the chancellors of certain districts, as the Counties 
Palatine, are removable like the Lord Chancellor ; but they either 
exercise their judicial function by assessors, who are the irremov- 
able judges, or they are themselves by custom never removed. So 
the inferior magistrates, who have great criminal and some civil 
jurisdiction, though by law removable, are in practice never dis- 
placed, unless convicted by the result of a prosecution. 

The solitary exception then is the Lord Chancellor, and he is of 
a mixed nature ; he has a politic capacity and a judicial capacity ; 
nor can there be any doubt that this anomaly in our system r&« 
quires to be well considered, with a view of removing it, if this 
be possible without great injury to the constitution. Is it im-* 
possible to sever the two offices, that of the minister and that of the 
judge ? Is it not even easy to provide that the removable minis- 
ter shall never sit as a judge, without others forming part of 
the same Court ; for instance, that his judicial functions shall be 
confined to the House of Lords and the Privy Council, where, 
in the former case by practice, in the latter by statute, he has 
the assistance of other judges ? It is certain that cases are of 
rare occurrence in which a party bias, or a feeling of subserviency 
to the sovereign, are likely to interfere with the strict duties of 
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the judge. Yet it would not be difficult to name causes, in deal- 
ing with which Lord Eldon'e party prejudices were very likely to 
interfere, as in the cases of Sir Francis Burdett, and of the Prince 
of Wales' guardianship of Miss Seyijoour, while we know that 
another Chancellor (Lord Broughani) has once and again stated 
his difficulty in hearing a cause, on the issue of which depended 
the receiYiiig of a very large sum of money by the king, during 
whose pleasure he held his judicial office. That such cases should 
be of possible occurrence, how rare soever, seems a good reason for 
arfanging otherwise the tenure of this high office, and confining 
its judicial functions within narrower limits. 

But if any doubt exists upon this part of the subject, from the 
difficulty of maintaining the Chancellor's due weight and ability 
as appellate judge without other judicial functions, there can be 
none whatever regarding the appointment of inferior judges, who 
have, or who ought to have, no political functions or leanings at alL 
The course which has so long been pursued, of vesting the 
nomination, in all cases save those of the two chief justices, in 
the Chancellor, seems to be well fitted to provide for a good 
choice, because he has the undivided responsibility, and acts in 
the view of the whole profession* The rule is excellent, which 
provides that he shall not even announce to his colleagues until 
he has taken the sovereign's pleasure, that is, until he has ap- 
pointed the judge ; and this applies to all the puisne judges and 
to the Chief Baron. The reason of the rule is manifest : it pre*^ 
vents political or party interference. The Prime Minister is 
thus precluded from pressing upon him a political adherent ; and 
applications to that quarter for promotion, whether on the part 
of the barrister or his powerfid friends, are prevented. It is to 
the fiame sensitive feeling on judicial points that we must ascribe 
the highly decorous practice of a judge never attending the 
levee or other court ceremonials after the day on which he kisses 
hands upon his promotion. 

Now, we are very far indeed from imputing to our brethren 
of the Scottish bar, or to our fellow-subjects of Scotland gene- 
rally, any want or obtuseness of feeling upon this very important 
matter. But it must be admitted, that the appointment of 
judges in the supreme courts there, and indeed of the inferior 
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judges also, the sheriffs, stands upon a very unsatisfactory foot- 
ing, and is in some respects exceedingly anomalous. All are 
appointed nominally upon the advice of the Secretary of State 
for the Home Department ; but, in reality^ upon the recom- 
mendation of the Lord Advocate* The minister, however, may 
and sometimes, though very rarely, does interfere. The first 
Lord MelviUe used to exercise the patronage almost entirely ; and 
this interfering only makes the matter worse, for it prevents the 
responsibility from resting on any one undivided. Indeed, even if 
he never interfered at all, there would- be so fiu: a want of complete 
responsibility, that we never could say to either the minister or 
the crown lawyer, *• That bad appointment was yours I" But 
there is a more striking objection to the Lord Advocate having 
substantially the appointment, and especially that of the Lords 
of Session and Justiciary. The judge is named by a counsel 
practising before him at the bar. The Lord Advocate may- 
nay, in point of fact constantly does — appear for a client before 
a judge whom he has himself promoted to the bench, it may be 
the week or the day before the cause comes on to be tried. The 
present Lord Advocate has, in this way, appointed seven or 
eight of the judges now upon the bench. Is it consistent with 
any thing like principle ; is it, we may ask, consistent with com- 
mon decorum, that such a thing should not only be possible, but 
to a great degree inevitable ! What must be the feeling of clients 
in the ordinary ranks of life when they have lost a cause, decided 
by a judge who had been appointed by the advocateof the opposite 
party ? No one, perhaps, of the higher classes would in such 
circumstances throw out any insinuation of partiality ; we say 
perhaps, for it is not at all clear that, in the chagrin arising from 
an adverse decision, even persons of the highest class would ab- 
stain from such complaints. But let the course of proceeding 
be for a moment considered with reference to the matters imder 
the absolute, and as it were arbitrary, control of the press. He 
may be quite incapable of knowingly giving a wrong decision ; 
but how many things in the progress of a cause are in his discre- 
tion, and, being disposed of in favour of one party, have a ma- 
terial influence upon the result 1 The partiality of judges to 
certain leading counsel, and their prejudice against others, who at 
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the Bar has not heard complaints of I What shall be said of a 
partiality founded on gratitude for the greatest fevour that can 
be bestowed upon a professional man ? Some have been so much 
impressed with this risk of mis-trial, that they have objected to 
a son prax^tising before his father, because, even where no leaning 
may exist, the apprehension of it being suspected may occasion a 
leaning the other way, and strict justice be in so far obstructed.' 
But we iare now considering, not so much the risk of injustice 
being actually done, as of the losing party suspecting, 6r sup- 
posing, or indeed believing, that it has been done ; and this next,' 
to the actual perpetration of it; is the thing to be most deprecated. 
We hold it to be therefore beyond all question clear, that the 
nomination of tHe Scotch judges should no longer be vested in 
the first law-officer of the Crown, but, as in England, should 
reside with the Chancellor. — « : 

The objebtions made to this, as fer as they may be brought for- 
ward, others remaining behind, resolve themselves into, -^ the 
Chancellor being unacquainted with the Scotch Bar, because, 
unless by the accident of appeals, the advocates do not practise 
before him. • But how did Lord Eldon for five-and-t\venty years 
find himself capable of choosing the Common Law Judges, when 
during the whole of that period he never had been in a court of 
common law, and probably had never seen in bis own court 
any one of the many whom he raised to the Bench? In appeals 
he had occasionally seen them, biit much more rarely than he saw 
advocates from Scotland; because, although writs of errror bring 
common lawyers before the House of Lords, they are much fewer 
than appeals, which generally are in the. hands of Chancery-men, 
and these appeals from England and Ireland are much fewer 
than appeals from Scotland. That the Chancellor might consult 
the Scotch judges, the chiefs especially, as he does the heads of 
the English courts, is manifest. He might even occasionally 
apply for information to the Crown lawyers, though that should 
rarely be done. That he could have any difficulty in making the 
selection, greater than Lord Eldon had, we do not at all believe. 

We have dwelt naainly on the anomaly, the intolerable 
absurdity, of the judges being appointed by a practising barrister; 
but, in giving the Chancellor the appointment, more is done than 
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merely removing the great blot from our judicial system. The 
selection is placed in better hands, and more impartiality is 
secured in the choice* The Chancellor may, no doubt does, feel 
the influence of party ties ; but the Crown lawyer feels it a great 
deal more; he is more habitually and necessarily an instrument 
of painty, and has nothing whatever judicial in his functions or 
his habits. It b not at all to be affirmed, that of late the judicial 
appointments have been made in Scotland with party views. 
On the contrary, several have been made, and it is believed 
others have been oflTered, to persons whose connection was with 
the opposition. But it seems manifest, that such anxious 
looking after merit and fitness as the main ground of selection, 
is more likely to be shewn when the head of the law is the patron, 
then when the public prosecutor exercises the office. K it be 
said that Lord Eldon promoted very few political adversaries to 
the Bench, it must be remembered that succeeding Chancellors 
have very often done so; and that the times, in this respect, are 
greatly changed since his day. What Home Secretary (sup- 
pose the Lord Advocate out of the question) could now venture 
upon such appointments as those of Lord Melville, who, from 
kindly disposition towards his personal friends, made the Scotch 
Bench a bye- word for party zeal and professional incapacity ? 

In discussing the subject of Scotch judicial appointments, we 
have left those of our own country untouched. These deserve a 
ftill consideration, and we must hereafter treat of them. For 
the present, it may suffice to remind the reader of what on 
former occasions we have dwelt upon, the advantages which the 
Great Seal now possesses, from the existence of Local Courts, in 
ascertaining judicial capacity. It has often been found how 
little the eminence of a barrister can be deemed a proof of the 
same person being well qualified as a judge. But now there is 
a test of fitness for the higher station, aflPorded by the exercise of 
the same functions in a subordinate position; while aU must allow 
that ihe occasional promotion of these local judges would have 
the happiest effects, both in encouraging them to the performance 
of their important duties, and in increasing the anxiety of those 
who select for that inferior office. 



67 



Art. v.— MADELEINE SMITH'S TRIAL. 

Beport of the Trial of Madeleine Smith before the High Court of 
Justiciary at Edinburgh for the alleged Poisoning of Pierre 
Emile L'Angelier. By Alexander Forbes Irvine, Advo- 
cate. Edinburgh : T. & T. Clark. London : Stevens & 
Norton, and Simp&in &. Co., 1857. 

ABOUT a twelvemonth since, we took occasion to advert to 
the then recent trial of William Palmer, at the Central 
Criminal Court of England. There were especial circumstances 
connected with the evidence in that case which we thought 
rendered comment, in a journal devoted to Jurisprudence, par- 
ticularly appropriate. The remarkable character, indeed, of the 
trial in other respects, would also have justified our notice of 
Palmer's trial — remarkable not only on account of the extraordi- 
nary cruelty and depravity of the accused, but as revealing to the 
public a startling picture of the moral condition of a considerable 
class in modem society — we mean that which is mainly com- 
posed of gamblers and their money-lenders — blacklegs and their 
victims. And now, in Scotland, the recent triaU of Madeleine 
Hamilton Smith, on the charge of poisoning Pierre Emile LAn- 
gelier, demands notice no less than the former, and for like rea- 
sons ; viz., the nature of the evidence, as well as the strange 
phases of social life in these our own times which it presents. It 
is startling to find brought out, as dry matters of fact, with dates 
and docmnents in support, incidents which we meet commonly 
enough in a certain class of popular fiction. The thought will 
sometimes cross the mind, as we cogitate on this sad tale of vice 
and misery — ^how far may secret maladies like that thus exposed, 
pervade the social system in moral England, and (as it is, we 
believe, untruly vaunted) in more moral Scotland! 

We have presented to us, in the history of this trial, a young 

^ The trial commenced on Jane 30th, and the verdict was given on July 
9th — thus lasting nine working days. Palmer^s trial waa of twelve days' 
duration. 
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girl, of a respectable famUy in the middle rank of life, who, 
judging by her letters, had received an average, though, properly 
speaking, * not a good education ; and who,' living in a somewhat 
strict circle, happened to make the acquaintance of a young 
warehouseman, somewhat vain, vulgar, and vicious. She carries 
on a clandestine correspondence, keeps secret appointments, in- 
dulges in loose conversation with him, and, moreover, frequently 
seizes the time, immediately after the family devotions of the 
evening are over, to enjoy illicit connection with her lover. So far 
the story, though lamentable enough, is not marvellous or unpre- 
cedented. It is the mysterious death of the man, and perhaps 
the unreserved detail into which the girl enters in her letters, 
which has lent notoriety to the trial ; and, moreover, it shocks 
the moral sense of the community to read how an honest 
suitor was on the britik of espousal with a bad woman, who, at 
the very time of accepting his hand, was receiving the guilty 
embraces of her old lover, for the treacherous purpose of luring 
him to destruction. 

Madeleine Smith admits in her letters that she had recourse 
to untruth, fraud, and deception, in her difficulties; and, except 
that she was wretched and miserable, she certainly, one would 
suppose, deserved but little sympathy from society. Yet a cer- 
tain portion of the Scotch public thought otherwise. One 
party, waving aloft the standard of Smith and Purity, would even 
have presented a memorial to her, and have elevated her to 
the dignity of a heroine, or even a martyr ; while another party, 
with the cry of L'Angelier and Justice, not only recklessly and 
indecently anticipated the verdict which should avenge his 
murder — but now even, impugn the propriety of the acquittal, 
and have further given themselves the trouble to procure and 
print testimonials that L'Angelier was really a nice young man, 
and very exemplary in his attendance at kirk. 

To lawyers, the trial of Madeleine Smith, with its curious cir- 
cumstantial evidence, is naturally interesting ; and doubtless a 
story like the one we are speaking of may also be useftiUy pe- 
rused by all who would seek to investigate the springs of action, 
and trace the sources of motives and the moral necessity of 
events ; but in this case especially, the daily and unreserved dis- 
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cussion, among families and in society, by the newspapers and 
journals, was a grave evil. That Glasgow ladies, and gentlemen, 
young and old, should indulge in mysterious confabulations upon 
the subject of the charge in all its detail, may perhaps be 
explained on the same grounds . as those which induce curious 
school-boys and schaoUgirls to talk of that which they are taught, 
it is more decent to be silent upon. We fear that the excuse 
which a real case afforded for conversing without delicacy as a 
public duty, was very readily pleaded and admitted. 

One important result was obtained by this "freedom of 
discussion." Madeleine Snxith was tried and condemned by the 
public from which the jury was selected, before she was arraigned; 
and it is a fact, that .th!e members of this tribunal entering the 
Box, not only with their own prejudices but with the knowledge 
of the verdict which was e^eoted at their hands, were actually 
apprehensive, when they acquitted the prisoner, that they might, 
on this account, fiiuffer, violence on returning from the court 
through the virtuous : and ' indignant mob. Their fear, as it 
turned out, was unnecessary; for w€ believe thelsvypet voices of 
the multitude had, during the trial, become in accordance with 
the verdict which was returned. . . 

We will not conceal, our. opinion at the outset, that the trial 
of Madeleine Smith is, perhaps, the most unsatisfactory one which 
.we know of in modern times —unsatisfactory from the beginning 
.to the end. .The mode in which evidence was sought for, pro- 
.duced,admitted,CQmmented upon, and used; the whole procedure, 
from the investigation, by the police and magistrate to the sum- 
ming up by :the judge, exhibits, to our minds^ a multitude of 
defects, which we believe our professional brethren in the North 
deplore, and we trust will, ere long, amend* 

The "Panel" was charged with feloniously adnunistering arsenic 
or other' poison, on divers occasions, with intent to murder 
L'Angelier; and also with feloniqusly n^urdering him. As 
our readerai may like to see a specimen of the barbarous form 
of indictment still preserved in practice in Scotland, we will 
extract it. It runs thus : — 

"Madeleine Sm^th ox Madei^einij Hamilton Smith, now 
or lately prisoner in the prison of Glasgow, youare indicted and ao- 
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cused, at the instance of James Moncreiff, Esquire, Her Majesty's 
advocate for Her Majesty's interest : That albeit, by the laws of 
this and of every other well-governed realm, the wickedly and 
feloniously administering arsenic, or other poison, to any of the 
lieges with intent to murder ; as also, murder, are crimes of an 
heinous nature, and severely punishable : YET TRUE IT IS 
AND OF VERITY, that you the said Madeleine Smith, or 
Madeleine Hamilton Smith, are guilty of the said crimes, or of one 
or other of them, actor, or art and part : IN SO FAR AS (!.)> 
on the 

19th or 20th day of February, 1857 (Thursday or Friday), 
or on one or other of the days of that month, or of January 
immediately preceding, or of March immediately following,^ 
within or near the house situated in or near Blythswood Square, 
in or near Glasgow, or situated in or near Blythswood Square, 
and in or near Mains Street, both in or near Glasgow, then 
occupied by James Smith, Architect, your father, then residing 
there, and with whom you then and there resided, you the said 
Madeleine Smith or Madeleine Hamilton Smith did, wickedly 
and feloniously, administer to [or cause to be taken by] Emile 
L'Angelier or Pierre Emile L'Angelier, now deceased, and then 
or lately before in the employment of W. B. Huggins and 
Company, then and now or lately Merchants in or near Bothwell 
Street, in or near Glasgow, as a clerk or in some other capacity, 
and then or lately before lodging or residing with David Jenkins, 
a joiner, or with Ann Duthie or Jenkins, wife of the said David 
Jenkins, in or near Franklin Place, in or near Glasgow, a quan- 
tity or quantities of arsenic, or other poison to the prosecutor 
unknown, in cocoa or in coffee, or in some other article or arti- 
cles of food or drink to the prosecutor unknown, or in some other 
manner to the prosecutor unknown ; and this you did with intent 
to murder the said Emile L'Angelier or Pierre Emile L'Angelier; 
and the said Emile L'Angelier or Pierre Emile L'Angelier, 
having accordingly taken the said quantity or quantities of 
arsenic or other poison, or part thereof so administered [or 
caused to be taken] by you, did in consequence thereof, and 

1 The 1 9th or 20th February were the days taken by the prosecution on 
- ihe trial as the proper date. 
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immediateljy or soon after taking the same, or part thereof, 
suffer severe illness : LIKEAS (2.), on the 

22nd or 23rd day of February 1857 (Sunday or Monday), 
or on one or other of the days of that month, or of January im- 
mediately preceding, or of March immediately following, within 
or near the said house situated in or near Blythswood Square 
aforesaid, or situated in or near Blythswood Square, and in or 
near Mains Street aforesaid, you the said Madeleine Smith or 
Madeleine Hamilton Smith did, wickedly and feloniously, admi- 
nister to [or cause to be taken by} the said Emile L'Angelier or 
Pierre Emile L'Angelier, now deceased, a quantity or quantities 
of arsenic, or other poison to the prosecutor unknown, in cocoa, 
or in coffee, or in some other article or articles of food or drink 
to the prosecutor unknown, or in some other manner to the pro- 
secutor unknown ; and this you did with intent to murder the 
said Emile L'Angelier or Kerre Emile L^Angelier ; and the said 
Emile L'Angelier or Pierre Emile L'Angelier, having according- 
ly taken the said quantity or tjuantities of arsenic or other 
poison, or part thereof, so administered [or caused to be taken] 
by you, did in consequenco thereof, and immediately, or soon 
after taking the same^ or part thereof, suffer severe illness : 
LIKEAS (30, on the 

22nd or 23rd day of MaiTch 185T (Sunday or Monday), 
or on one or other of the days of that month, or of February 
immediately preceding, or of April immediately following, with- 
in or near the said house situated in or near Blythswood Square 
aforesaid, ot situated in or near Blythswood Square, and in or 
near Mains Street aforesaid, you the said Madeleine Smith or 
Madeleine Hamilton Smith did, wickedly and feloniously, admi- 
nister to, or cause to be taken by, the said Emile L'Angelier or 
Pierre Emile L'Angelier, in some article or articles of food or 
drink to the prosecutor unknown, or in some other manner to 
the prosecutor unknown, a quantity or quantities of arsenic, or 
other poison to the prosecutor^ unknown ; and the said Emile 
L'Angelier or Pierre Emile Lf Angelier, having accordingly taken 
the said quantity or quantities of arsenic or other poison, or part 
thereof, so administered, or caused to be taken by you, did in 
©onsequenoe thereof,, and immediately^ or soon after taking the 



72 . Madeleine Smith's Trial. 

same/or part thereof, suffer severe illness, and did, on the 23rd 
day of March 1857, or about that time, die in consequence of the 
said quantity or quantities of arsenic or other poison,' or part 
thereof, having been so . taken by hino, and was thus murdered 
by you the said Madeleine Smith or Madeleine Hamilton Smith : 
And you the said Madeleine Smith or Madeleine Hamilton Smith 
having been apprehended and taken before Archibald Smith, 
Esquire, advocate; sheriff-substitute of Lanarkshire, did, in his 
presence at Glasgow, oh the 

Slst day of March, 1857, 
emit and subscribe a declaration : Which Declaration ; As also 
the piipers, documents, letters, envelopes^ prints, likenesses or 
portraits, books, and articles, or one or more of them, enume- 
rated in an Inventory hereunto annexed, being to be used in eviy 
dence against you the said Madeleine Smith or Madeleine Hamil^ 
ton Smith at your trial,~will, for that purpose, be' in due time 
lodged in the hands of the Clerk of the High Court of Justiciary^ 
before which you are to be tried, that you may have an oppor- 
tunity of seeing the same ; ALL WHICH, or part thereof, 
being found proven by the verdict of an Assize, or admitted by 
the judicial confession of you the said Madeleine Smith or Made- 
leine Hamilton Smith, before the Lord Justice-General, Lord 
Justice-Clerk, and Lords Commissioners of Justiciary, you the 
said Madeleine Smith or Madeleine Hamilton Smith OUGHT 
to be punished with the pains of law, to deter others fix)m com- 
mitting the like crimes in all time coming, 

«D, MACKENZIE, AJ)r 

As the procedure in criminal courts in Scotland does not ad- 
mit of counsel opening his case by a statement of what he is 
going to prove,^ nor the circumstances under which the charge 
has been made, the disadvantage exists of conmiencing the case 

* The Lord- Advocate, in his address to the jury, told them that it was 
impossible that by listening to the scattered evidence they could have 
rightly appreciated the full bearing of the details of the trial, whatever 
may have been the genei*al impression left on their minds. He then pro- 
ceeded to try to make a chain out of a mass of disconnected links accmnu* 
lated during the past week. .. 
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by calling evidence, and so the charge against Miss Smith was 
first told through the witnesses, which was briefly as follows : — 
' The prisoner had met L' Angelier (who was a native of Jersey) 
in .1854, the latter having procured an introduction to her pri- 
vately, in the streets of Glasgow, through a lad of sixteen years 
of age : L' Angelier then commenced courting her. Her family 
disapproving of the alliance, the acquaintance was broken off, 
but clandestinely renewed. In the course of June, 1856, it would 
seem that their connection became of a very intimate description. 
"We should, I suppose," writes the young lady to L' Angelier, 
" have waited till we were married ; " but they did not. And 
she calls herself his "wife,"; and the two having settled that, 
"before God," they were sufficiently man and wife, they con- 
tinued to conduct themselves towards each other as opportunity 
occurred upon that assumption, Indeed, the Lord Advocate 
also seems to have doubted if they were nqt legally man and 
wife ; and, if this were so, we m|ay perhaps be permitted to re- 
mark that much of the moral and edifying eloquence about 
disgrace, sin, and degradation, the unhallowed passion, revolting 
scenes, social crimes, and the like, which, although having no- 
thing to do with th^ charge, several functionaries were vir- 
tuous enough to iudulge in, might have been omitted with ad- 
vantage. ' 

In the winter of 1856-7 a compUoation in the affair commences. 
It appears that a Mr, Minnoch commenced paying his addresses 
to Miss Smith, and on the. 28th January, 1857, made proposals 
of marriage to her; and, being an eligible person, he was accepted, 
and on the 12th March some future day for their espousals 
was fixed. 

Now, the theory of the prosecution is this, that when Minnoch's 
attention to Miss Smith assumed the positive form of an offer 
of marriage, the girl found herself embarrassed with L' Angelier's 
claims on her. She certainly tried a few days after this event 
to break off her connection with the latter person. He, however, 
had strong notions, that by marrying some person of better 
station than himself he should make progress in the world. He 
had before attempted a similar scheme with other ladies, but un- 
successfully : he therefore resisted her efforts to obtain her release, 
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and threatened to go to her inther and to show him the evidence 
of the relationship which existed between his daugher and 
L'Angelier. Whereupon the girl allows him to resume his former 
character of lover in* ordinary, and, peace being ostensibly re- 
newed between them, letters in affectionate terms are again 
written by Miss Smith to her persistent and ill-conditioned 
suitor, and thus the old grounds are apparently reoccupied by 
both parties. This occurred about the middle of February, 1856. 
We shall, however, do better to take the summing up of the 
learned judge in his statement of the case urged by the prosecu- 
tion. He says, ^ The Lord Advocate states his theory of the 
case thus : — The panel became acquainted with L'Angelier; the 
acquaintance went on very rapidly, and ended in an engagement ; 
they corresponded frequently and clandestinely ; on the 6th May, 
1856, he got possession of her person ; the engagement was dis- 
continued &nce or twice ; the family did not know of it ; and the 
letters continued on her part in the same terms of passionate 
love for a very considerable time — I say passionate love, because, 
unhappily^ they are written without any sense of decency, and 
in most licentious terms. After a certain time Mr. Minnoch's 
attentions to the girl became very marked ; she saw there was 
no chance of marrying L'Angelier^ even if she contmued to like 
him suflSciently ; but the other was certainly a most desirable 
marriage for her to make. The Lord Advocate s^iys,, that her 
object then was to extricate herself from the position in which 
she was placed. ; that she first makes an appeal to L'Angelier to 
give up her letters ; she writes then very coldly, and says, the 
attachment has ceased on her part, and bhe thinks on his part 
also ; certainly there was no reason to suppose that, though he 
frequently blapaed her conduct ; but that is what she states. The 
Lord Advocate says, that by th<;se cold letters she was trying to 
make him give her up, and to give up her letters. She failed in 
that. The Lord Advocate says, that then she proceeded to write 
in as warm terms as ever^ and to talk of their embraces as she had 
done before. She does not succeed by that tone, and then she 
receives him,, as he says must be inferred, and is proved, ii;ito her 
house for the purpose of gaining her object. She has to leave 
Glasgow,, and he,^ too,, has to go to Edinburgh^ She returns. 
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and she underdtands that he returned^ and she writes letters for 
the purpose of having interviews with him. The Lord Advo- 
cate says, that on the former occasion, when she failed in getting 
the letters, out of resentment she had administered the poison 
to him on the 19th and 22d [February] ; and, aware that no 
allurements, or enticements, or fascinations from her, would get 
the letters from him, she had prepared for the interview which 
she had expected on the 22nd March, by another purchase of 
arsenic, and with the intention to poison him. The Lord Advo- 
cate's theory and statement iB, that the interview having taken 
place, she did accordingly administer that dose of arsenic, from 
which, howsoever administered, he died." 

The judge then proceeds to say further—** All this, on the 
other hand, is treated as a totally incredible supposition by the 
counsel for the prisoner. It is said, that she could not have had 
such a purpose ; that it is something too monstrous to believe, or 
inquire into even. Gentlemen, it is very difficult to say what 
might not occur to the exasperated feelings of a female who had 
been placed in the situation in which this woman was placed." (I) 
The judge then proceeded to say, that the correspondence was 
of " much importance in ascertaining what sort of feelings this 
girl cherished," and in enabling the jury to infer that the young 
woman was a foul and determined homicide, because, having fallen 
into the corrupting hands of her lover be fore marriage, her pas- 
sions had been both excited and gratified imprudently, and she 
had been so confiding as to write to her " husband," as she called 
him, in warm and unrestrained terms, which no doubt, when 
they now meet the eye of others, appear licentious, immoral, and 
indecent. These latter remarks on the part of the Lord Justice- 
Clerk appear to us, we must confess, to have very little cogency, 
and the allusions to th^ *^ extraordinary frame of mind and un- 
hallowed passions,"^ resemble rather an attempt of a well-mean- 

1 In the learned judge's charge on the firBt day (page 297), he remarked, 
that the correspomlence ^a.B of value in ascertaining the girPs state of 
mind and disposition, ** and whether there is any trace of moral sense or 
propriety to be found in her letters, or whether they do not exhibit such a 
degree of ill-regulated, disorderly, distempered, licentious feelings, as to 
shew that this i^ a person quitp capable of cherishing ani/ object to avoid 
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ing man to ^^ improve the occasion,'* for the moral edification of 
the jurymen and their daughters, than for any legitimate purpose 
in the administration of justice. > 

With respect to the three several occasions of alleged poison- 
ing above referred to, it should be remarked that on the first 
occasion, viz., the i9th of February, when L'Angelier was seized 
with illness, although it was alleged that it arose from swallowing 
poison, yet the evidence offered to induce this inference was 
contradictory and unsatisfactory in many respects, and the hy- 
pothesis that Miss Smith had arsenic in her possession at that 
time was unsupported ; and further it appeared that L'Angelier 
had been subject to attacks of illness not unlike that of the 19th 
February, which, as the judge reuiarked,^ ^^ appears to indicate 
something internally wrong " in the man. 

With regard to the prisoner's next alleged attempt at poison, 
viz., that of thQ 22nd February, there is little doubt but that 
L'Angelier was both very ill at that time, and that the symptoms 
resembled those which accompany poisonings by arsenic ; and, 
moreover, the young lady had on the 21st bought, at a chemist's, 
arsenic, and might have been lyx the compaoiy of the deceased the 
evening before he was taken ill in this second attack. 

There yet remains the third alleged attempt^ Time was 
pressing for the girl's marriage with Minnoch. She was stoutly 
denying to L'Angelier that his suspicion, that she was engaged 
to Minnoch, was well founded, and she continued to affect to 
retain her ancient affection. Now, oq the 16th March, it appears 
she was writing to her respectable lover, Mr, Miniioch, a letter, 

disgrace and exposure, and of taking; any revenge which such treatment 
might excite iu the mind of a woman driven nearly to mad^ess, as she says 
she was." On the second day, happily this reflection (which no student of 
mental science, much less one experienced in the history and characteristics 
of crime, could justify, at least from the published letters) was modified, 
when, after saying, that the jury must conclude, from the letters, that it 
was not so unlikely as was supposed that she might cherish a murderous 
purpose, he nevertheless warned them that it was the " last couclusion, of 
couiTse, that you ought to come to, merely on supposition and inference and 
observation, upon this varying and wavering correspondence of a girl lu 
the circumstances in which she was placed." 
1 Page 290. 
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thus described in the schedule to the indictment, No. 133, *^Letter 
to William Minnoch, Esq., posted at Stirling, 16th March, 1857." 
It is as follows : — 

"My Dearest William,— It is but fair after your kindness 
to me, that I should write you a note. The day I part from 
friends I always feel sad ; but to part from one I love — as I do 
you — makes me feel truly sad and dull. My only consolation is 
that we meet soon. To-morrow we shall be home. I do so wish 
you were here to-day. We might take a long walk. Our walk 
to Dumblane I shall ever remember with pleasure. That walk 
fixed a day on which we are to begin a new life — a life which, 
I hope, may be of happiness and long dui-ation to both of us. 
My aim through life shall be to please and study you. Dear 
William, I must conclude as Mama is ready to go to Stirling. 
I do not go with the same pleasure as I did the last time. I 
hope you got to town safe, and found your sisters well. Accept 
my warmest kindness, love, and ever believe me to be yours 
with affection, Madeleine." 

' Five days later than the date of the above note, however, 
viz., on the morning of Saturday, the 21st Marchj this treache- 
rous correspondent posted to the other lover, the Glasgow ware- 
houseman, L'Angelier, the following note, which probably was 
written on a Friday night, but it is without date : — ^* Why my 
beloved did j'ou not come to me? Oh beloved are you ill? 
Come to me, sweet one. I waited and. waited for you, but you 
came not. I shall wait again to-morrow night — same hour and 
arrangement. Do come, sweet lovel my own dear love of a 
sweetheart ! Come beloved and clasp me to your heart. Come 
and we shall be happy. A kiss, fond love. Adieu with tender 
embraces ! Ever believe me to be your own ever dear, fond, 
Mmi."/ 

Thus the ^1 was in a very considerable embarrassment with 
her two correspondents, and it is not clear how she could easily 
escape from her diflSculties. Her note, just extracted, shews that 
she had made an appointment, and had been expecting, on the 

' If the allegation of the Prosecution was correct, the writer of the 
above had then already prepared some hundreds of grains of arsenic, 
which she had boiled down in some chocolate. 
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previous evening, to meet L' Angelier ; and, on the day before 
she 80 expected to meet him, yiz., on the 18th of the month, 
she certainly had bought another packet of arsenic ^^for the rats." 
The appointment thus made was not kept ; but the prosecution 
infers that a meeting on the next day must have been kept in 
its stead. It is proved that on Sunday, the 22nd Idkrch, at 
nine o'clock in the evening, L' Angelier went out of his lodgings, 
and with the object, it is inferred, of meeting Moss Smith : he 
staggers home at half-past two the next morning, and, after a few 
hours of agony, dies — and dies undoubtedly poisoned by arsenic* 
The questions then arise — ^First, Did Miss Smith meet the man, 
on the Sunday night ? and second. If so, Did she poison him, to 
get him out of the way, or for any other reason ? There was no 
direct evidence bffered in support of the affirmative of either 
of these questions. And it is interesting to hear how the jury 
were charged with respect to the circumstantial evidence ad- 
duced, and of which the above letters formed an important 
item. 

The Lord Justice-Clerk first read the letter just extracted, 
and thus commented on it. ^Now, it is not proved that he 
(L' Angelier) got any other letter.^ He got this letter on the Sun- 
day morning. He had complained in a letter to Miss Perry on the 
Friday, that he had lost an appointment which had been made 
for the Thursday evening, owing to not getting the note till 
the Friday. And that this man, ardent to see this girl again, 
hoping to get the satisfactory answer which she had promised 
to give to his questions, as to forming an engagement vnth 
Minnoch, should hurry home on the Sunday night, and go out 
from his lodgings in the hope that he would find her waiting, and 
that there was the greatest probability of his seeing her, was he 
thought the only conclusion they could come to upon the matter. 
L' Angelier goes out apparently as soon as he changed his coat, 
and makes some arrangements about tea or something else, and 
it was for the jury to say whether they doubted that that' letter 
brought L' Angelier into Glasgow on that Sunday night, taking 
the mail train and walking to Coatbridge; but here the proof 

* This is very loose. There was no evidence that he did 7U)t get any 
other lett<)r. 
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stopped." Or, in other words, there was no proof at all. The 
repeated labourings on this head amount to this: The girl 
made an appointment (by a letterwhich is lost) for a certain Thurs- 
day — which the man did not keep ; but she says she waited on this 
occasion for him even on the next day (Friday). She writes again 
another note, suggesting (it must be assumed) a certain Satur-- 
day for another appointment — and this also was not kept. It is 
therefore to be inferred that she must have, as before, waited for 
him the next day, Sunday, and 'so must have met him I It is 
worth while to extract this part of the learned judge's charge 
to the jury. ^'Well, then, that letter brought him to town. 
I think, upon the evidence that I have read to you, that there 
can be no doubt of that. It is the conviction which flashed on 
Stevenson's (a witness) mind the moment the letter was found. 
In the ordinary matters of life^ when you find the man came to 
town for the purpose of getting a meeting, you may come to the 
conclusion that they did meet*/ but, observe, that becomes a 
very serious inference, indeed, to draw in a case where you are 
led to suppose that there was an administration of poison, and 
death resulting therefrom. It may be a very natural inference, 
looking at the thing morally? None, of you can doubt that she 
waited for him again, and if she waited the second night after 
Iier first letter, it was not surprising that she should look out for 
an interview on the second night after the second letter." At 
this point the counsel for the defence could contain himself no 
longer, and he begged to demur, urging that this was "the 
turning-point of the case." '^ She says," nevertheless, continued 
the learned judge. * I shall wait again to-morrow night, same 
hour and arrangement,' and I say there is no doubt — ^but it is 
a matter for the Jury to consider — that after writing this letter 
he might expect she would wait another night; that is the 
observation I made, and therefore it was very natural that he 
should go to see her that Sunday night. But, as I said to you, 
this is an inference only .... But then, gentlemen, 
in drawing an inference, you miLst always look to the important 

' Surely this is rather too general a proposition. Occasionally we 
think people try to meet and don't succeed. 
« Sic 
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character of the inference which you are asked to draw. If this had 
been an appointment about business, and you found that a man 
came to Glasgow for the purpose of seeing another upon business, 
and that he went out for that purpose, having no other object 
in coming to Glasgow, you would probably scout the notion of 
the person whom he had gone to meet, saying I never saw or 
heard of him that day ; but the inference which you are asked 
to draw is this, namely, that they met upon that night, where the 
fact of their meeting is the foundation of a charge of murder. 
You must feel, therefore, that the drawing of an inference in the 
ordinary matters of civil business, or in the actual intercourse of 
mutual friends, is one thing ; and the inference from the fact that 
he came to Glasgow, that they did meet, and that therefore the 
poison was administered to him by her at that time, is another, 
and a most enormous jump in the category of inferences. Now 
the question for you to put to yourselves is this — Can you now, 
with satisfaction to your minds, come to the conclusion that they 
did meet on that occasion, the result beings and the object of com- 
ing to that conclusion being, to fix down upon her the adminis- 
tration of the arsenic by which he died? " 

Now the above extract, in addition to its remarkable inaccuracy 
in its terms and confused expressions, is a very startling state- 
ment as to the law of inference ; and occurring, as it does, in the 
well-considered address of the Lord Justice-Clerk, who "favour- 
ed the reporter by revising his charge to the jury, as well as his 
opinions on the various points of law arising in the course of 
the trial," ^ it demands a little consideration. It leads one to con- 
clude that it was laid down that a diflTerent kind of probability 
is requisite in a serious case than in one of minor importance, and 
the laws of evidence on civil and criminal questions are at vari- 
ance. Indeed it goes further, and if the last sentence is actually 
the doctrine laid down, then it follows, that if in any case 
the penalty upon conviction be capital, then a peculiar stand- 
ard of probability is to be insisted on. Thus, an inference which 
it is righteous to draw on a trial for burglary, would be rash on 
a charge of manslaughter ; and a pickpocket may be properly 

> See Mr. Iryine*s Prefiice-Noie to the Beport. 
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convicted upon a class of evidence which would admit of the 
acquittal of a sheep-stealer ; or, to take the very case of 
Miss Smith, if she had beeu on her trial for taking the watch of 
Ii*Angelier, of the value of five pounds, or a question had been 
raised as to any supposed mercantile contract with her, the evi- 
dence before the jury was strong enough, " moralli/y" to have 
enabled the jury to infer that these two individuals had met, but, 
as she was charged with poisoning him, a superior degree of 
proof was requisite. 

Now, doubtless, with respect to high treason, there is a pro- 
tective rule of law which requires two witnesses to be produced 
to establish the charge. Possibly, as Mr. Pitt Taylor has re- 
marked, one reason for this may have been that the consequences 
of conviction, both to the accused and his family, are savage and 
revolting. But, he adds, a man of calm reflection may consider 
this an indifferent reason ; ^* and may think that the legislature 
would confer no trifling benefit on the country," if it effected a 
reform in this antiquated fragment of the law. So, also, by the 
Canon Law, greater accumulation of evidence is required in 
some cases than in others : for example, if a cardinal be charged 
with incontinence, the crime must be established by the evidence 
of seven eyewitnesses. But even in these absurd instances, 
although a greater quantity of evidence is demanded, the same 
quality suflices. And in every system of jurisprudence worthy 
the name, a different mode of logic or calculation for deciding a 
civil question which concerns £10,000, is not adopted to that 
which is employed to determine a matter which relates to £5. 

The moral consequences of an opinion should not regulate a 
sensible man in determining the principles upon which he should 
or should not adopt or hold it, and the opposite doctrine is 
pregnant with mischief. It is true that most prudent men walk 
on a terrace raised twelve inches above the level of a lawn, and 
move on the path of the same width, but hanging over a 
precipice some thousands of feet deep, with a different kind of 
feeling ; yet in the latter case the principles of dynamics are not 
altered, the law of gravity remains uninterfered with, and the 
identical means of locomotion are observed as on the former 
feat. What, however, the adventurous pedestrian who is running 

VOL. ly. NO. VII. a 



-£• rare i::ahst 



•r ^-^ 





Evidence in Scotch Courts. 83 

of the evidence, and are not merely objections to its weight and 
credibility. What is now proposed to be admitted is this— cer- 
tain memoranda or jottings made by the deceased, in which 
certain things are said to have occurred which go directly to the 
vital part of this charge. The Dean of Faculty felt that so 
strongly, that he did not scrapie to state what the purport of 
one of these was, in order to show the immense materiality of 
the point. It is sometimes a very difficult, but it is a sacred 
duty, for the Court to take care that the rules of evidence are 
not relaxed, merely because it appears that the matter tendered 
is of the highest importance in the case. Before evidence can 
be received and allowed to go to a jury, it must be shown that 
such evidence is legally competent. It will not do to take any 
half view if the evidence is not legally admissible against the 
prisoner — such as that the evidence should go to the jury, for 
them to consider its importance. The evidence ought not to be 
admitted at all unless it is legally competent and admissible evi- 
dence. This important rule is sometimes touched upon when it 
is said that it ought at least to go to the jury, for them t^ con- 
sider its value. This is quite incorrect. We must consider 
whether the evidence is competent. That is the rule also in 
civil cases, as is well illustrated by a case of Muir, tried at Glas- 
gow by Lord Fullerton. He had allowed a letter from a person 
alive, but not examined, to be read as evidence of the facts 
therein stated, saying that the jury would consider whether the 
letter was sufficient evidence of such facts. In his charge he felt 
the embarrassment he was in. The result was the Court granted 
a new trial. In the ordinary case of hearsay evidence, you have, 
in the testimony of the witnesses examined, evidence as to all 
the circumstances in which the deceased's statements were made 
— ^whether seriously made or casually stated — ^whether any motive 
appeared to be influencing him — ^whether in answer to questions, 
and if so, with what purpose the questions were put ; in short, 
imperfect as the evidence is, one can really apply to it many 
tests which diminish the risk of error, and by means of which, 
no doubt, important evidence is often obtained. Of course I am 
speaking now of statements by the deceased, which are not part 
of the res gestce of the crime or transaction. We have no such 
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means of testing the evidence now tendered — viz., entries or 
jottings by the deceased, of meetings with the panel, or of &ct8 
following such meetings, made in pencil, and so short as to leave 
their meaning miexpliuned or doubtfuL It is of vital import- 
ance, in considering whether this evidence is admissible, to as- 
certain in what circumstances, and, if possible^ from what motive 
and at what period these entries were made. Now, it is a most 
remarkable fact, that there is no entry regarding the prisoner, 
or any circumstances connected with the prisoner, or indeed any 
entry at all as to any thing, before the 11th of February ; and at 
that very time the purpose on her part of breaking off the en- 
gagement with him, and of demanding back her letters, had been 
communicated to the deceased ; and his purpose and resolution 
not to give up the letters, and to keep her to her engagement, 
were avowed and made known, as it appeared from the evidence, 
prior to that date. Therefore he had a purpose in writing these 
memoranda— a purpose, obviously, to endeavour to strengthen 
his hold over the prisoner, not only by refusing to give up the 
letters at that time and afterwards, but probably with a view to 
hold out that he had a diary as to their interviews and com- 
munications, so as to endeavour to effect his object of preventing 
the marriage, and of terrifying her into giving up her engage- 
ment, with Mr. Minnoch. I make this observation, not merely 
with regard to the weight and credibility of these entries, but 
also as of importance in regard to their admissibility, because in 
the case of hearsay evidence one can ascertain from the wit- 
nesses the time when the statement was made, all the cir- 
cumstances and all the apparent motives which can be 
collected, as to the statement being made by the deceased. 
But when we cannot know vrith certainty the motive with which 
the man made the entry, or, perhaps, as in this case, can per- 
ceive reasons why he made the entry as against her, intending 
to prejudice her in one way, not of course with reference to the 
prospect of such a trial as this, but with reference to her engage- 
ment, I think it cannot be said that this comes before the Court 
as a statement recorded by him as to indifferent matters, or as 
to matters in which he might have not had a strong purpose in 
making the statement. Further, it is a record of a past act. 
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But suppose that a man has entered in his diary — and the point 
is, whether such an entry is legal evidence of what did occur — 
that he had arrailged to meet A«B. at such a place, and he is 
there found murdered, that is a future thing; and I do not say 
that would not be admissible in evidence, leaving its effect to the 
jury. I feel Ae force of what the Lord-Advocate has so forcibly 
stated, that supposing in this book there had been an entry that 
this man purchased arsenic, would not that have been available 
in favour of the prisoner ? But I think that a sound distinction 
can be drawn between that case and the present. An illustration 
of this point has been suggested to my mind by one of my 
brethren, whose authority and experience are of the very highest: 
Take an action of divorce against the wif^ where the paramour 
was dead ; would an entry in any diary of his, thsiX he had en- 
joyed the embraces of this woman in her husband's absence on 
such a night, be proof against the wife ? I think not. What is 
proposed in this case is to tender in evidenqe a thing altogether 
unprecedented according to the research of the bar and bench, 
of which no trace or indication occurs in any book whatever — 
viz., that a men^orandum made by the deceased shall be legal 
proof of a fact against the panel in a charge of murder. It is no 
answer to say that it may not be mfficient proof, but still should 
go to the jury : The first point is — whether it is legal evidence. 
I am unable to admit such evidence ; it might relax the sacred 
rules of evidence to an extent that the mind could hardly con- 
template. One cannot tell how m^ny documents might exist 
and be found in the repositories of i^ deceased person ; a man may 
have threatened an,other, he may have hatred against him, and 
be determined ta revenge himself, and what entries may he not 
make in a diary for this purpose ? As the point is perfectly new, 
and as it would be a departure from what I consider to be an 
important principle in the administration of justice^ I think this 
evidence cannot be received.' 

"Lord Handyside said — ^ We are asked to receive as evidence 

for the Crown a pocketbook containing an almanac or diary for 

1857, in which certain entries are made, opposite to certain days 

of the week, from February 11 to March 14. I mention these 

, extreme dates, first, because they include the period of the only 
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entries in the diary — the entries not b^inning with the com- 
mencement of the year; and, second, because the period during 
which the entries are made has reference only to the first and 
second charges in the indictment. The third charge, as to time, 
U subsequent to the entries ceasing to be made. The special 
point is, whether the entries of certain dates— two in number — 
are to be read, and made evidence for the prosecution, as regards 
the first and second charges in the indictment ? The whole of 
the entries have been written with a lead penciL I notice this 
to make the observation, that ink and penmanship afford to a 
certain degree a means of ascertaining whether entries are made 
de die in dtem^ thus having the character of entries made daily ; 
or, on the contrary, of several entries having the appearance, by 
change of ink or of pen, of being made at one time, and sa from 
after recollection. Where all the entries are in pencil, there can 
be no security as to the time when the entries are, in point of 
fact, inserted, and that they are not ex post facto; or that the 
original entries have not been expunged, and others substituted 
in their place — whether this be in correction of memory, or with 
purpose and design of another character* The party making 
such entries in pencil has entire power over what he has done or 
chooses to do. But, waiving this peculiarity in the present case, 
the general point is presented for determination, whether memo- 
randums of a deceased person, setting forth incidents as having 
occurred of particular dates, and connected with the name of an 
individual, are admissible as evidence to support a charge in a 
criminal case ? So far as my knowledge goes, this is a new point. 
We have received no assistance from the bar by reference to any 
authority either direct or illustrative. No case has been cited 
to us bearing upon the subject. And having taken some pains 
myself to search for authority and precedent, I have been unsuc- 
cessful in finding either to guide us. If the fact be so, undoubt- 
edly it is a circumstance on which the objector to the admission 
of the evidence is entitled to found, as shifting fi-om him to the 
prosecutor the burden of showing that such evidence ought to be 
received. I think the question is one of great difficulty— at least 
I have found it to be so. Had the writer of the memorandums 
been living, they could not have been made evidence — of them- 



Evidence in Scotch Courts. 87 

selves thej werp nothing. Thej might have been used in the 
witness-box to refresh the memory^ but the evidence would still 
be parole. What would be regarded would be the oath of the 
witness to facts, time, and person ; and if distinct and explicit, 
though resting on memory alone, the law of evidence would be 
satisfied, irrespective of any aid by memorandums or letters, 
though made at the time. It is the oath of the witness to the 
verity of his oral statement in the box which the law require:^ 
and regards. But if the writer has died, is this circumstance to 
make such memorandums thenceforward adn^issible as evidence 
by their own weight ? Are they, the handwriting being proved, 
to be treated as written evidence f That would be f^ bold propo- 
sition. Death cannot change the character originally impressed 
upon memorandums, and convert them from inadmissible into 
admissible writings. They are private memorandums, seen by 
no eye but the writer's ; as such, subject to no chec]^ upon tl^e 
accuracy of their statements, whether arising from innocent mis- 
takes or from prejudice or passing feeling, I do not say that 
they are to be supposed to be false and dishonest, for the idea U 
repi^gnant from the consideration that it would be idle to falsify 
and invent, when memorandums Orre intended to be kept secret 
by the writer But it is quite conceivable that vanity might 
lead to statements bieing made wholly imaginary, with a view tq 
the subsequent exhibition of the book ; and were its admissibility 
as evidence set up by death, it might become a fearful instrument 
of calumny and accusation, I speak just now of private memo* 
randums, diaries, and journals, taken in the abstract. As to 
other writings of a deceasied person, such as letters, I do not 
say these may not become adn^issible as evidence by reason of 
death, though during life they could not be ueied. But here the 
principle suggests itself, that these writings have been communi-f 
cated before death to at least another pei;son. They thus be- 
come analogous to words spoken — to representations made and 
conversations held — by a deceased person, the proper subject 
of hearsay evidence, It was contended that the principle on 
which hearsay evidence is admitted should extend to any thing 
written by a deceased person. It is assumed to be a declara- 
tion in "^ting of what, if spoken, wopld h^y^ heeu admissible 
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on the testimony of the person hearing it. And on a first 
Tiew it would seem that the written mode is superior to the 
oraI| from the greater certainty that no mistake is committed 
as to the words actually used. But this would be a fallacious 
ground to rest on ; for words written would require to be taken 
as they stand, without explanation or modification; whereas 
words spoken to another are subject to the further inquiry by 
the party addressed as to the meaning of the speaker, and 
to a sort of cross-examination, however imperfect, to which 
the hearer may put the speaker in order to a better or thorough 
understanding of the subject of communication, the object of 
making it, and the grounds on which the speaker^s statements 
rest. And all these things may be brought out in the examina- 
tion of the witness who comes into court to give his hearsay 
evidence. The value of hearsay evidence, and the weight to be 
given to it, comes thus to depend much on the account which 
the witness gives of the circumstances under which the conmiu- 
nication was made to him — as to the seriousness of the state- 
ment, and what followed upon it in the way of inquiry and reply. 
Now a mere writing, in the way of memorandum or entry in a 
book, in the sole custody of tlie writer till his death, can be 
subject to no such tests. Its very nature shows that it is not 
intended for communication. It naaybe an idle, purposeless 
piece of writing ; or it may be a record of unfounded suspicions 
and malicious charges, treasured up by hostile and malignant 
feelings in a moody spiteful mind. These views impress me 
strongly with the danger of admitting a private journal or diary 
as evidence to support a criminal charge. I think the question 
now before us must be decided as a general point. As such I 
take it up. If I were to confine myself to the special and pecu- 
liar circumstances of this case, I should see much perhaps to vin- 
dicate the Court in the reception of the evidence tendered. 
There is to be found in the letters which have been already made 
evidence much to give corroboration or verification to some at 
least of the entries in the pocketbook. But I feel compelled to 
close my mind against such considerations, and to look above all 
to a general, and, therefore, safe rule, by which to be guided. 
I have come, therefore, to be of opimon that the production ten-* 
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dered as evidence in the case in support, as I take it, of the first 
and second charges, ought to be rejected.' 

" Lord Ivory said — *The opinions which had just been given had 
relieved his mind of a burden of responsibility under wrbich he 
had laboured, and v^hich he was ill-able to bear. He had given 
the most anxious, serious, and repeated consideration to this 
matter. He had found little or nothing in the way of authority, 
and no dicta so precisely bearing on this case as to be of any 
avail. But, judging in the abstract, applying the rules as applied 
to other cases, endeavouring to find a principle by comparison of 
the different classes and categories into which evidence had been 
distributed, and in which evidenee had been received, he felt him- 
self totally unable to come to a conclusion that the evidence of 
this document should be excluded from the jury. As his opinion 
could not in the least degree influence the judgment, he should 
be sorry to add any thing that should even seem to be intended 
to detract firom the authority of that judgment now given ; least 
of all should he be disposed to follow such a course in a capital 
case, where the judgment was in favour of the prisoner. He would 
content himself, therefore, with simply expressing his opinion. 
It appeared to him that this document should have been ad- 
mitted valeat quantumj and that the jury should have considered 
its weight, and credibility, and value.' " 

This note-book then, after much debate and delay, was even- 
tually, by the majority of votes, not put in evidence. According 
to English notions of rules of evidence, its being proposed so to 
offer it was a most monstrous suggestion, repugnant to every 
sound principle. A great amount of other testimony, however, 
was accepted, which ought to have been rejected. For example, 
we might refer to the evidence of Miss Mary Perry, a middle- 
aged lady, who was a common friend of L'Angelier and Miss 
Smith's, and who, having been mixed up with their clandestine 
love affairs, was called on to narrate all kinds of desultory conver- 
sations which she hfid held with L'Angelier alone, upon the sub- 
ject of his health, his being poisoned, and Miss Smith. 

We have not space here to give specimens of this evidence ; 
but the reader vnll find some flagrant examjJes of all that evi- 
dence ought not to be, at pages 107 to IH of Mr. Irvine's Report, 
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The exampley above alluded to, of the worst and loosest of 
loose repetitions of hearsay — impressions of conversations — 
what the witness understood the deceased had said — ^is bad 
enough ; but it has yet, in the particular case before us, to receive 
an additional element of insecurity, which we will render in the 
language of the Lord Justice- Clerk, upon the occasion of 
the preliminary examination of Miss Perry being exposed. 
The learned Judge exclaimed :• — ^^ It turns out, then, that you 
were examined by the prosecutor privately, with no sheriff pre- 
sent to restrain improper interference ; and your recollection is 
corrected by the prosecutor's clerk — a pretty security for testi- 
mony brought out in this sort of way 1 '* We feel inclined to 
add — ^^ A pretty security for truth, with this sort of testimony ! '* 

The rules as to hearsay evidence in England are i^ow so well 
defined, as well as so elementary, that it is hardly necessary to do 
more than note, what appears to us on the trial, a violation of 
pure principle. " It is deemed," says Mr. Pitt Taylof, ^<that 
every witness should ^ve his testimony under the section of an 
oath, or its equivalent, a solenm affirmation ; and^ secondly, that 
he should be subject to the ordeal of a cross-examination by 
the party against whom he is called]^ so that it may appear, if 
necessary, what were his powers of perception — his opportunin 
ties for observation — ^his attentiveness ip. ofe^erving^ — the strengtl^ 
of his recollection— and his disposition to speak the truth.'* ^ 

Where loose gossip is elevated to the dignity of legal evidence, 
and streams of mischievous and misleading talk are allowed for 
days to flow into the ears of the jurymen, it is of little use to, 
tell these worthy persons that they must duly discriminate, and 
only attach the proper weight tq what they have heard. *^ There 
must be something in all this," thinks the juryman, forgetting 
how easy it is for vehement zeal, a^ded by violent suspicion, 
professional practice and legal skill, to introduce into a trial i^ 
multitude of nothings, which may bear the semblance, to 
unpractised minds, of beii\g really something.* 

* Taylor's Law of Evidence, p. 447, 2nd edit.; and see his Note as to Lav 
of Scotland, in the 3rd edit., p. 448. 

• We may here mention that the mischievous character of the Scotch 
rules of evidence appears (judging from t^e tone of the Pr^) ^o be ^wit^ 
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It does happen, fiirther, that there was evidence that 
L'Angelier was addicted to the practice of lying in different 
forms. He was a "vain, vapouring" person, fond of talking 
very freely, and with great exaggeration about himself and his 
doings ; and several examples of his untruthfulness appear dur- 
ing the trial. The necessity of testing any of his statements is 
obvious ; but he was dead, and his gossipings and vapourings 
at tea with a foolish old maid and her friends, were all gravely 
presented to the jury for their consideration. 

But if some of the rules of evidence in Scotland are loose 
and demand reform, much of their practice is also slovenly and 
requires amendment. Great importance was attached by the 
prosecution to the tracing and custody of certain letters, and 
that their dates should be rightly fixed. This it was endeavour- 
ing to do through the postmarks on the envelopes, which were 
in general partially obliterated. However, very great negligence 
and looseness of practice was permitted even in this part of the 
case. "As soon as these things," said the judge in summing up, 
" were recovered, and brought properly to the office of the Pro- 
curator-Fiscal, the letter and the envelope in which it was found, 
ought to have been marked by the same numbers at the time." 
* * * " It was quite obvious that, after taking posses- 
sion of these documents, th^se officers sat down at their leisure — 
taking a little time one day and a little time another — till 
about a fortnight was lost in this irregular procedure. There 
seemed to be a great want of superintendence on the part of the 
three sheriffs, as not one of them seemed to have superintended 
the examination of the witnesses, or the collection of these docu- 
ments, which were relied upon by the Crown as most material 
evidence," Again? the arsenic bought by Miss Smith was mixed 
with different colouring matter — indigo and soot — which are also, 
when swallowed, discoverable in the stomach and intestines after 
death ; but the attention of the chemists and medical men was 
not directed to this point by the officers of the Crown, and the 

appreciated in Scotland itself. The Courant, for example, has ably discuss- 
ed this, as well as other questions of Criminal Jurisprudence which arose 
on Miss Smith's trial; and a pamphlet entitled, "Who Killed L'Angelier 1" 
being a reprint, we believe, from another Scottish paper, deserves perustiL 
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experts only looked for and found arsenic in L'Angelier's intes- 
tines, and no notice was taken of any colouring matter, which 
might either have helped to identify the arsenic, or have dis- 
proved the hypothesis, that the poison which killed L' Angelier was 
from the parcels from which Miss Smith had bought her supply. 

There was indeed, as the reader will have seen, abundance of 
difficulties in this case. Partly, no doubt, arising from the cir- 
cumstances which surrounded it ; but partly, as we have shewn, 
from the unscientific and unsatisfactory character of the evidence, 
and the evils which naturally followed therefrom — one of the most 
serious of which perhaps is, that it induces the habit among 
those brought up under the Scotch system of jurisprudence, to 
weigh loose inferences, to draw illogical conclusions, and to con- 
found the value of a shrewd guess with satisfactory demonstra- 
tion. We find, also, defects in the procedure which deserve 
notice. Thus the mode in which a prisoner's declaration is attained 
and used against him is alien to English notions of a fair criminal 
trial, and the perusal of this trial will suggest many other points 
which are susceptibly of judicial reform, but which we cannot 
here discuss. 

Madeleine Smith was properly enough acquitted on all the 
charges against her; and the questiQ^ of who gave L'Angelier 
the poison is, as yet, unanswered. The prisoner alleged that 
she used the arsenic for cosmetic purposes, she believing, and 
it is said not without reason, that it has a beneficial effect cox 
the skin, even if applied exten^ially. The yaung lady with 
whom Miss Smith said she had, some yeaiTS ago, conversed 
on this practice, did not recollect advising her so to use arsenic, 
though they ha,d read on the subject. Upon this evidence the 
learned judge seems to us to have laid somewhat undue stress. 
This may have arisen from the witness making an extraordinary 
impression on his lordship. He describes her, in his summing 
up to the jury j^ first, 9^ a "most respectable person," which, how- 
ever, seeming too cold a phrase, he corrected it immediately, 
and declared that " she was a very respectable lady, of very pre" 
possessing appearance— married to an English solicitor." Could 
higher encomium be passed, or more unnecessary comii^ent, qu 
this bit of unimportant evideupe? 
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K Madeleine Smith poisoned L'Angelier, it was a very foolish 
act, for she wanted her letters, not his life.^ The opening of his 
desk on his death would have been a frightfiil risk for her to 
run,- though possibly not so great a one as that which she in- 
curred if L'Angelier disclosed her correspondence, in revenge for 
her jilting him. But the most difficult part of the problem 
was, how the arsenic could have been administered without the 
man's cognizacce. If the gossip brought forward as evidence 
by the Crown is credible, L'Angelier was suspicious that he had 
been poisoned before — in cocoa or coffee, administered by his 
sweetheart ; yet it was proposed nevertheless, for our belief, 
that on this occasion he swallowed in cocoa (for a cup of coffee 
would be incapable of holding more than twenty grains in sus- 
pension*) between 200 or 300 grains of gritty arsenic flavoured 
with soot; and that he neither tasted it while drinking the 
nauseous draught, nor, when lying in similar agony to that he 
had endured before, did the suspicion of poison recur to his 
mind ; for he said it was " the bile again." 

Doubtless the theory that L*Angelier committed suicide pre- 
sents difficulties also, tmless he was (and it does not appear whe- 
ther he were or no) a very determined man indeed, and, having 
resolved to die, gave no information to the doctors who attended 
him as to the cause of his illness. The remarks, however, which 
emanated from the Bench on this subject were remarkably mea- 
gre and unphilosophical. The man, be it remembered, was a 
foreigner, of an impulsive vain character, and he often talked of 
committing suicide ; and the learned Judge's remarks upon the 
subject were as follows : — " The question was, whether there 
was any thing in the whole character of the deceased which 
looked like a person who was in any danger of committing 
suicide, or whether he was not a man of far too much levity to do 
so. From all they knew of him [which was very little, and that 
not very trustworthy], he believed he was not the man to do so. 
There seemed to be no reason for any depression of spirits on 

* This the learned Judge pointed out strongly to the jury. She was, 
however, a girl of great courage and much resource, and we do not know 
that she had no hopes of getting the letters given up to her after his death* 

• See Dr. Penny's Evidence. 
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his part, so far as his worldly circumstances were concemeil. 
He had a salary of £100 a-year — ^was better off than he had 
ever been in his life before, and had every reason to congratulate 
himselfy instead of being cast down or depressed." Now, men 
^^ of levity/' as well as men of gravity, do sometimes commit 
suicide, and it is simply begging the question to say there was 
no reason for the man feeling depression or vexation. This is 
not, in fiict, the real objection to the hypothesis of suicide, 
which, indeed, is not an impossible one, though, as we have said, 
like others, involves great difficulties. 

Objections likewise are very easily found to the suggestion 
that, in the romantic fashion of disappointed love in France, the 
wretched pair of lovers resolved to take poison together — ^and 
that he took his part, but she wisely praetermitted hers. 

It has been also ingeniously proposed, as an explanation of 
L'Angelier's death, that he was habitually an arsenic-eater,^ — 
he said indeed himself, that he was accustomed to take it, that 
he had swallowed on this occasion too much, but the excessive 
quantity swallowed renders the supposition very improbable. It 
is possible, however, that having the poison about with him, for 
his usual purpose of small doses, he swallowed by mistake a 
large dose of arsenic powder, instead of another powder in his 
possession, and, indeed, a Miss Kirk, in a curious piece of evi- 
dence, leads one to suppose that he probably did buy, in a che- 
mist's shop, a powder on the Sunday night on which he died. 
We do not pretend to decide what the real circumstances of'the 
man's death may have been. Upon the evidence, as it was ad- 
duced, one supposition seems as hard to reconcile with probability 
as another — and we can only hope that this arises from the 
peculiarity of the case, and not, in a very considerable measure, 
from error or incapacity of those whose duty it was to have 
investigated the matter thoroughly. 

In reviewing the proceedings of the trial of Miss Smith, we 
have not alluded to the conduct of the defence. The undertaking 

» The probable effect of the practice of eating arsenic, and some interest- 
ing points connected with the trial, will be found diflcussed in the little 
pamphlet, published at Edinburgh, by Seton and Mackenzie, entitled, 
** Who Killed L'Angelier 1" 
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was one of no ordinary diflSculty. Prejudices in the audience— 
the rules of procedure and principle of evidence, which we have 
already sufficiently commented on — were all hostile to the 
prisoner's interest; and there were inexplicable mysteries and 
suspicions enveloping the case, and less assistance than usual 
seems to have],been rendered to the jury, as it seems to us, in eluci- 
dating them by the presiding judge. Nevertheless, the counsel 
for the panel, the Dean of Faculty (Mr. Inglis), appears to have 
performed his arduous duty with great courage, sound judgment, 
and striking ability. And at his hands at least, and as those of his 
coadjutors, his unfortunate client certainly appears to have had 
justice done her; and thus this remarkable trial, with all the de- 
fects and imperfections in criminal procedure which it exhibited, 
happily was not rendered yet more conspicuous by a verdict 
of " guilty," founded on mere suspicion, and, as we contend, on 
an untrustworthy class of testimony. 

Before concluding our remarks, we may perhaps refer to the 
trial of Eliza Fenning, In 1815, for attempting to poison a family 
in Chancery Lane. The counsel for Miss Smith cited the above 
case as one on which the verdict had been proved by time to be 
wrong. In a recent number,^ the same case is alluded to as an 
example of defective circumstantial evidence, and no lawyer can 
have any doubt about its being a flagrant example of bad evi- 
dence, whether the prisoner were guilty or no. The Kev. J. H. 
GxuTiey, a son we believe of the late Mr. Baron Gumey, has lately 
taken the opportunity of declaring, that the general belief that the 
girl was innocent, and that the real perpetrator of the crime had 
confessed it, is erroneous ; and he has, in a letter to the Timesy given 
his reasons and authorities for believing that the girl Fenning had 
actually confessed her guilt to a minister of religion; but, hoping 
that she might be reprieved or pardoned, she subsequently recant- 
ed her confession, and died denying her guilt. Whatever may 
have been the guilt or innocence of the accused in the case, one 
thing is clear, that the evidence on the trial was inadequate for 
her fair conviction.^ . In Eliza Fenning^s case, as Mr. Inglis said, 

^Law Magazine, August, 1856, p. 354. 

* See remarks of Mr. Best, in his Principles of Evidence, p. 289 ; and 
Mr.Wills' work on Circumstantial Evidence. 
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<< opinion was divided as to the propriety of the verdict, and the 
an^iy disputants wrangled over the poor girPs grave." Happily, 
in Madeleine Smith's case, whatever may be the present or fiiture 
opinion, or whatever discoveries Time may hereafter disclose, 
it is not over the grave of a victim that angry disputants will 
be able to wrangle* The administration of justice has at leitst 
escaped this slur, whether or no on account of the excellent 
principles on which it is founded, we may leave our lesral readers 
to judge. 



Art. VL— letters OF ADMINISTRATION 
PENDENTS LITE. 

THE common form practice of the Prerogative Court of Can-> 
terbury is retained by the new act for the amendment of 
the law relating to probates and letters of administration in Eng- 
land, with certain exceptions provided for by special enactment. 

We propose, for the present, to consider one only of these ex- 
ceptions — viz., that which refers to Letters of Administration pen- 
dente lite ; this exception being, as we shall shew, more apparent 
than real The 70th section of the Act provides that, " pending 
any suit touching the validity of the will of any deceased person, 
or for obtaining, recalling, or revoking any probate or any grant 
of administration, the Court of Probate may appoint an adminis- 
trator of the personid estate of such deceased person ; and the 
administrator so appointed shall have all the rights and powers 
of a general administrator, other than the right of distributing the 
residue of such persouid estate/' 

This is a very excellent clause, and, if we are not mistaken, 
first broke the shell in Sir R« Bethell's bill of 1 855. At the same 
time, it is not a little remarkable that the law enounced in it is 
not new, but is in reality a legislative revivaj of old and legitimate 
practica 

In times not very remote, if a will were contested, or kinship 
denied^ the Ecclesiastical Court would in the interim^ before sen- 
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tence given, if the parties to the suit required it, appoint an admi- 
nistrator of the entire estate, giving to him the usual power of 
collecting all the deceased's assets, and paying all his debts. These 
letters of administration were to operate so long as the suit lasted, 
and did not (as they could not) deal with the administration of 
the net estate, that being reserved for the representative to be 
afterwards appointed. Than this nothing could be more within 
the legitimate powers of the Ordinary, and more in accordance 
with the principles by which he was bound ; and nothing could be 
better adapted to meet the convenience and further the advantage 
of the public. But, notwithstanding all this, the Ecclesiastical 
Court, between twenty and thirty years ago,^ without the mandate 
of a superior, mthoui force majeure of any kind, voluntarily, and, 
ex mero m^tu, dwarfed and stunted her jurisdiction upon this 
point, so as to make it of little use or advantage to the publia 
Why she did so is a secret, and will remain so ; for no reports tell 
us the reason, and modern intellect cannot ascend so high, or sink 
60 low, as to find either motive or ground for it. Since the period 
alluded to by us, its own principles and law have been equally 
disregarded by the Ecclesiastical Court in this respect Alminis- 
trations pendente lite have been granted without adherence to the 
one, or conformity with the other. Instead of being general, these 
administrations Iiave been issued limited to specific portions of an 
estate, with power to the administrator to pay all the deceased! s 
debts, or to pay some of his debts, or without power to pay any 
of his debts whatever. Of these forms all are insufficient, and all 
are wrong. In making this resume, we speak with authority ; for 
we have intentionally searched the chambre bleue of Doctors Com- 
mons. 

Some corrective was required for this state of things ; and we 
propose to shew that it could have been done easily and well by 
a restoration of the old practice. With a nation that has always 

^ The latest instances of this administration in the general form which 
have come within our knowledge, are Hindmarsh, Oct. 1834 ; Malcolm, Dec. 
1835— after which dates, the instances are ail in the limited form. Ough- 
ton, in a note to the Praxis of the now celebrated Franciscus Gierke (who 
was not an Irishman, as » great legal functionary has described him, but 
only a dull London proctor), defines these administrations as general. 

VOL. lY. NO. VIL H 



98 Letters of Adminietration Pendente Lite. 

known the value of time, and has always loved money, as our own 
nation has done, it should seem to have appealed both to its feel- 
ings and its judgment, that some mode should be obtained by 
which an estate might be administered, during the litigation of 
parties respecting what is to be the final personal representation 
of a deceased. The old practice to which we have alluded, produ- 
ced this result But in the legal confusion of the last thirty years, 
it has been either accidentally lost, if such a thing can be possible, 
or has been intentionally abandoned ; and so much has a short 
lapse of years done to engrain this error, that legislators have 
thought it a necessary part of their duty to amend it 

The'' legislature has thus done all that can be wished, but, at 
the same time, without knowing that it could have been done 
without the help of legislation, by recurring to andent precedent ' 
and good law. 

The Ordinary, as we all know, has, and for a short time will have, 
in legal theory, the succession to the estate of every person dying 
testate or intestate* He deputes it in the one case to the execu- 
tor in the other to the next of kin. In the first, he has regard 
to the canon law, which prefers, as it has created, the executor. 
In the other, he obeys the statutes of Edward III. and Henry 
yill. If there be no known will,'and no known kinsman — AUali 
ignotus hceres — ^the succession still devolves to the Ordinary ; and 
if his sympathies be roused on the relation of any third person, 
that the deceased's effects, or any part of them, are perishable 
and evanescent, he will e^ misericordid grant, not letters of ad- 
ministration, but letters ad coUigenda bona. But quite distinct 
from either of these is the administration under consideration. 
The necessity for this administration arises where, though there 
are executors and there are next of kin, the preferential right or 
interest of neither is certain and tangible, because there is lis 
pendens respecting the deceased's will These last-mentioned 
cases may rather be said to be within the statutes of Edward III. 
and Henry VIII., than without them. There is an estate to be 
administered, and there are parties who, in the one event or the 
other, will be entitled to it, and to administer it either by the 
canon law or by the statute law. But the title of neither is cer- 
tain, though the title of both conjunctly is good ; and they consent 
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to waive their joint title in favour of a third party, nominated by 
themselves, who will administer for their use. The analogy between 
this administration and the administrations durante minore estate 
and durante absentia, is just and strict. It was dwelt upon by 
the judges in Walker v. WooUaston.^ These administrations, 
like the administration pendente lite, are grantable to a third 
party, nominated by the persons who have the interest to admi- 
nister for their use, so long as the incapacity arising from law, or 
the circumstances in which they are placed, endures. The parties 
haying the interest in the case of an administration pendente lite, 
nominate a third party to administer for them, so long as their 
incapacity to administer in their own person continues, i. e., until 
the suit be determined. The former administrations always are, 
and always have been, general. The administration pendente lite 
equally used to be general, but has in later days been made 
limited, as we have stated. But in principle there has been no 
more reason for it being limited, than for the two others being 
limited ; and the reasons assigned for the distinction are simply 
no reasons at all. In the first place, there is nothing in the cir* 
cumstance of lis pendens to i^iduce or warrant the ordinary to de- 
part from the rule to which he is subject, of granting general 
administrations whenever they can be granted ; and we will 
show, that in departing from this rule in the special and qualified 
administration pendente lite, which we have adduced, the 
Ecclesiastical Court has made a grave infraction of the law. 

By the stat "Westminster (13 Edward I.), the Ordinary is bound 
ad respondendum de debitis quatenus bona defuncti sujfficiunt, 
eodem modo quo executores, &a To satisfy this obligation he en- 
joins and authorizes his deputy, the administrator, to pay the 
deceased's debts. This authorization is an absolute requirement 
of law ; without it all letters of administration, except letters ad 
colligendum^ are illegal, and therefore are revocable. The 
same remark applies equally whether the deputed succession be 
universi juris or rei singulce. But if an administrator have to pay 
a deceased's debts, the obligation must be to pay them all. The 
Ordinary cannot in law select what debts he may consider most 

* P. Williams, vol. il p. 583, eta 
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pressing, or preferential and privileged. If he does so, he goea 
beyond his jurisdiction, and transforms his court into a court of 
administration of assets. 

But if an administrator pays debts, he must intermeddle in all 
the deceased's asseta The Ordinary cannot assign to him por- 
tions of the assets, and direct or leave him to pay the debts out 
of this particular property. It is obvious that the administrator 
who pays some debts in full, without knowing what remaining 
assets there are to meet the other debts, would be in no enviable 
position. This infraction of the statute of Westminster made but 
an unstable basis for the formation of a new practice. To such 
an erroneous fundamental note, the Ordinary proceeded to add 
sundry false chorda The payment of the deceased's debts had 
always formed a prominent, though not the only, distinction be- 
tween letters of administration pendente- lite, and letters ad 
colligendum ; and it was laid down by the judges in Walker v. 
Woollaston, that the right to sue depended upon the obligation 
to pay debta But the Ordinary's progress backwards continued. 
With consistent bad logic, as he had obliterated the leading dis- 
tinction between the two administrations, he next proceeded to 
assimilate them still further. At first the administrator pen- 
dente lite, was a perfect administrator. He collected and re- 
covered the estate, and he paid the debts. He thus adminis- 
tered the estate as far as he could. No distribution could be 
made, because there was as yet no intestacy. No legacies 
could be paid, because there was as yet no will. But the grantee 
of letters ad colligendum could only take possession of mere botia 
vacantia — outlying property — ^to recover which no legal force was 
required. He could not pay debts or bring actions ; and rightly 
so, .as he was unacquainted with the persons who would after- 
wards enjoy the estate. He had no privity with them, and did 
not represent them in any way. He was a mere amicus curios^ 
or servant of the Ordinary, appointed solely to save property from 
destruction. This last-mentioned feature, though denoting the 
ministerial character of the grantee, was imported into the admi- 
nistration pendente lite, and soon began to overly it Letters ad 
colligendum had only been granted on proof that there were 
hona peritura, and were limited for the purpose of collecting 
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them. This circumstance had constantly weighed with the Ordi- 
nary in granting administration pendente lite, but it had never 
been the measure or the extent of the administration. The 
benefit and advantage of the parties to be eventually entitled, 
had been the principle upon which the grant was founded, as in 
the other grants which we have mentioned ; and this was the 
principle which the judges laid down in Walker v. Woollaston. 

But granting that the term bona peritura was allowable, it was 
only so in the sense in which the Court of Admiralty understands 
and interprets it as applying to all personal property. The dis- 
tinguished chief of this Court — emphatically a man of the day — 
and his able and accomplished registrar, daily deal with all pro- 
perty as bona peritura ; and require no special proof that a cargo 
of Wallsend coals, or of Hayter granite, will crumble under 
the touch or evaporate from the sight. Every estate may be 
benefited by a speedy administration, as every estate may be 
deteriorated by delay in the administration. There are dividends 
to be received and capitalized for the augmentation of the estate 
— there are debts to be paid off, and accruing interest to be saved. 
There may be a good-will to be sold, and a hundred things to be 
done, without accomplishing which there ensues a decrease of 
national capital. In fact, not to utilize propei*ty is to deteriorate 
it ; and the parties to a suit have a right to call upon the Court 
not to stay merely a visible and incipient decay, but to take mea- 
sures to improve an estate, to which some of the parties will 
eventually be entitled. 

It is a remarkable circumstance, that while the Ecclesiastical 
Court, when the perversion of its practice had set in, granted 
administrations pendente lite^ which were neither true administra- 
tions nor letters ad colligendum, she (with an inconsistency which 
is quite human) has never hesitated to grant a general probate of 
a will to the executors, whilst a codicil (which merely gives more 
legacies) is in dispute ; and this probate empowers the executor 
to pay all the testator's debts, and all the legacies given by the 
willy with the exception of the residue.^ 

Thus, the Ecclesiastical Court has always done, in the case of 

1 Lord Sondes' Probate, m June, 1836, &c. 



102 The True Grounds of Faith in tiie 

a probate, what she latterly failed to do in the case of administra- 
tions pendente lite ; and this failure has brought upon her declin- 
ing days the disgrace of special legislative reprobation. 



Art. VIL— the TRUE GROUNDS OF FAITH IN THE 
STATUTE LAW COMMISSION. 

riiHE claim put forward by Lord Palmerston, as Prime Minister 
-*- and leader of the House of Commons^ to take the Con- 
solidated Bills of the Statute Law Commission upon the £sdth of 
the integrity of the procedure of that Commission, raises a for- 
midable question; which it is not merely expedient, but neces- 
sary, to consider at the very threshold of the operations of the 
Legislature upon these worka^ which are to form the body of 
Imperial Law. 

It must be remembered, that from the beginning of the year 
1S53, when the Chancellor propounded his scheme for the consoli- 
dation of the law up to the present time, there has not been, in 
either House of Parliament, any discussion upon the principles 
of consolidation — upon the form of the Consolidated Bills — upon 
the processes to be followed out by the Commission itself in the 
preparation of those Bills — in the revision of them on the part of 
the Commission — ^in the adoption of them by the whole body of 
the Commission — in the entertainment and sanction of them by 
either House of Parliament, or by both Houses collectively. 

It must be remembered, too, that the Commission have sedu- 
lously rejected the consideration of all plans but one — that they 
have not issued any instructions to their draftsmen covering 
the whole field of work, nor made any preparatory collection or 
digestion of the materials by which the work might be veri- 
fied — and that, with the exception of a very limited extent, dis- 
closed in the return obtained by Mr. Locke King, in December 
1854, a knowledge of the proceedings of this Commission, though 
much questioned by those who had devoted their intention to 
the subject, has been withheld from Parliament 
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It must be remembered that, fully admittiug the high character 
and distinguished merits of many, if not most, of the Commis* 
sioners, there have appeared in the public press, especially in the 
legal portion of it, strong remonstrances on the inadequacy of the 
Commission, on the score of the want of the Lay element, espe- 
cially as respects statesmen of the first class who are net lawyers 
— of the want of the Parliamentary element, in the persons of 
those members and oflScers of Parliament, who are acquainted 
with the Parliamentary considerations — ^of the want of the Jurist 
element in the persons of men who, like Baron Macaulay, Sir 
George Lewis, and some others, have attended to this matter 
— of the want of special Legal Assistance for the members of the 
Commission — of the want of the Administrative or Official men, 
or men acquainted with that large range of constitutional law 
which scarcely, if ever, comes into the courts of justice — of the 
want of those gentlemen who have paid special attention to the 
mechanics of legislation, to the logic, the language, the practical 
provisions, and structure of the instrument called an Act of 
Parliament — and to the want of those inferior oflBcial, clerical, 
and mechanical aids which are necessary for so extensive a work. 

Upon these subjects, the pages of the Law Magazine and Law 
Review, during the last two years, contain much practical obser- 
vation that ought to be considered in trying the results of the 
labours of the Statute Commission, and in forming a judgment 
on the degree of trustworthiness of that body, and of the justifi- 
ableness of the course proposed ; vi25., of passing without discussion, 
without opportunity for objection, without solemn avouching by 
each Commissioner, per saltum, without delay, a body of law that 
touches every part of the existing law of the realm, and every one 
of our fellow-subjects. 

There is faith in an infant, that its innocence will not incite it 
to do you wrong ; but would it be justifiable to have faith in its 
knowledge, in its ability, in its patience, or in its accuracy ? 

K the Commissioners would submit to Parliament the whole 
body of law in outline, as they propose to produce it by successive 
contributions of consolidation, — if they would favour Parliament 
with the instructions given to their assistants, as to the structure 
ef the Bill of Consolidation, as to the matter to be assigned to 
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each billy as to the ordering of the matter within each bill, as to 
the verbal ezpressioDy and as to the typographical or formal ex- 
pression, — if they would give to Parliament the names of the 
committee to which they intrusted the elaboration of the detail 
and the revision of the work, — ^if they would publish the proceed- 
ings of the whole body in the discussion of principle, and who were 
present thereat, and how they voted, and what were the consider- 
ations that led to the adoption of one view and the rejection of 
another, — if they would present in formal shape the alterations of 
substance by way of resolution, and special methods^ by way of in- 
struction, — the Houses of Parliament might discuss seriatim the 
resolutions and instructions; and then, if no weighty objection 
should be raised to them, pass the whole body of law, without go- 
ing through each bill section by section, and dause by clausa 

But such confidence implies that thpse bills are presented In 
due time, accompanied by proper indexes B,nd pQcee justificati/Sy 
proceeded with regularly, and without precipitation; so that there 
may not be the slightest suspicion on either side of any intention 
to take advantage of any section of members in either House. 

We are satisfied that it is for the interest of the Statute Law 
Commission itself, as we are sure it is for the interest of the 
Houses of Parliament, the profession, and all classes of the people, 
that the principles to be realized, and the methods of realizing 
those principles, in practical consolidation, should be ascertained 
and recognized on all hands. 

With such agreement the Commission could proceed with con- 
fidence in its work ; and with the facilities of typography, of in- 
dexes, and of proper piices jitstificatifs, the Houses could with 
confidence adopt their conclusions. 

Persons who have for years considered this matter, are anxious 
to get those views which the Commission have refused to enter- 
tain discussed by Parliament, to whom they appeal because, as 
they allege, the Commission have never considered the matter. 

They say that the law may be written with the same clearness 
and elegance with which the Prime Minister would write a de- 
spatch — they say that, if this can be accomplished, the people are 
entitled to have it done ; and, if it were done, that the members of 
the legislature would not only be able to discharge their duty to 
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their constituents with good e£fect, but that the drudgery of 
legislation and its lamentable failures would consequently be much 
diminished. 

They say that the Commission has refused to consider the very 
first question, and that consisting of lawyers, with but the single 
exception of Lord Stanley, it is impossible that this object of the 
law, in its fitness for common persons and common uses, can be 
fully entertained. 

They contend that the methods propounded by the Attorney- 
General, and by the Lord Chief-Justice of the Common Pleas, 
ought alike to be followed ; and that due consideration should be 
given to the works of the authors of '* The Mechanics of Law- 
making," of " Legislative Expression," and " Legal Composition ; " 
and also to the different methods of law-writiog now in use in 
Parliament, of which exemplification may be found, not only in 
these Consolidated Bills, but in the Fraudulent Trustees' Bill of 
the last session — in the Bills of the Board of Trade — ^and in some 
others ; and that, after a due consideration of these methods, in 
reference to the great objects of clearness to the reader — of con- 
venience to the legislator, and to the future digester, — ^formulsB 
should be adopted, not only in these Bills of Consolidation, but 
also in future Acts of Parliament 

They contend that these Bills should undergo the revision to 
which it is proposed to subject future current legislation ; and 
that, to ground such revision, instructions should be framed useful 
alike to the draftsmen— the reviser — the legislator — and the in- 
terpreter. 

It is the first step upon which will depend the facility and suc- 
cess of future efforts, and it is a first step for which no provision 
has hitherto been mada 

The advocates for delay contend that the Commission should 
be reinforced, and that its course should be directed by a 
purpose, and conducted with candour and openness ; and 
that, in the interval between the past session and the ensuing 
session, those gentlemen who have devoted themselves to the sub- 
ject, should have an opportunity given them of shewing a better 
course, and of assisting in the preparation of a complete design 
;for the work, which would enable the Government and Parliament 
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to judge of the expedienqr of doing it once for all, on a compre- 
henuTe (and therefore abridged) plan ; or of spreading it over a 
longer space of time, in such portions as will ensure its fulfilment 
within a given period. 

They contend that this will enable the Chancellor of the Ex- 
chequer to have specifications and estimates, which will protect 
the public from unexpected or too lavish outlay. They contend 
that it would redound more to the honour of the government, 
and to the success of the effort, to take this first step with cau- 
tious and resolute vigour, promptly availing ourselves of all the 
known and tried ability, than to pass measures which are imper- 
fect in themselves, founded on no principle, incongruous with the 
rest of the law, and which^ if followed out in other measures, 
must lead eventually, but after great loss of labour, of opportunity, 
of money, of credit, to the doing of the whole thing again in a 
better way. 

It is suggested that the work in hand is of as great magnitude 
as the erection of Houses of Parliament, and will take as long a 
time, and be relatively as expensive, if it be not prosecuted with 
intelligent cautiousness and wise liberality. 

We hope to be able, in our next number, to inquire how far 
the Consolidated Bills themselves justify adoption without revi- 
sion and without discussion. In the mean time, we would recom- 
mend our readers to consider the history of the subject to which 
we have been alluding, and the chronicles of the Statute Law 
Commission. Lawyers in PaFtiament will do the State great 
service, if they will bestow their attention, and apply their mas- 
terly powers, to this, in its various aspects, one of the greatest 
questions of the day. It is too late to consider the matter when 
it has come before the House. This great work requires for its 
successful accomplishment due preparation on the part of each 
lawyer statesman — due consultation and pre-axrangement of 
plans with his fellows, and such an ordering of the mode of pro- 
cedure, according lo views of sound policy, as may lead to ulti- 
mate success. We would fain hope-r-and sincerely — that the 
progress of this national undertaking may be unthwarted by that 
mere empty frothy declamation, of which the session just closed 
has been so prolific — ^may be unimpeded by mere verbal wrangles^ 
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which arrest the carrying out of so many important matters, and 
too often cast discredit, not readily to be wiped away, upon the 
Parliamentary lawyer. 



Art. VIII.— extract OF LORD BROUGHAM'S 
LETTER TO THE EARL OF RADNOR. 

20th Sept., 1857. 

" TIJUT however much we may be grieved that all which 
-■-^ we wished, and had even expected, has not been accom- 
plished this year, it is only common justice towards the Govern- 
ment, which had given us the assurance that measures of legal 
amendment should form the principal business of the session, 
to recollect how much has actually been done, and how a good 
deal more was prevented by accidental circumstances, especiallj 
by the dissolution which cut the earlier session short, and threw 
into the later all that business which admits of no postponement. 
^^ I cannot avoid placing in the. front of the law amendments, 
happily carried notwithstanding those obstructions, the act for 
punishing criminal breaches of trust. The history of this measure 
throws some light upon the diflSiculties with which the improvers of 
our jurisprudence have to contend. The law of England was a la- 
mentable and a discreditable exception to that of all civilized coun- 
tries, and of some only half-enlightened. With us alone did 
breach of trust not only escape all punishment, but it rendered 
what in other countries would have been theft, a mere ground of 
debt; so that a guardian robbing his infant wards, dying insol- 
vent, and leaving them on the parish, instead of being dealt with 
as a robber whose position of trustee aggravated his offence, 
was only treated as a debtor, and, had he survived the conse- 
quences of his plunder, could only have had a Chancery decree 
against him, as harmless to him as imavailing to his victims. How 
often had I called the attention of both Houses to this state of 
the law ; referring upon one of the last of these discussions in 
the Lords, to the difference between this country and Scotland, 
which adopts the universally recognised principle of regarding the 
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position of a trustee as an aggravation of his offence, and reciting 
instances as striking as any that could be conceived of the manner 
in which the glaring defect in our hiw operates ! Among these 
was the case of the guardian who robbed his infant wards, a case 
well known to many members of our House, from the criminal's 
great eminence in his profession. But all was in vain; and 
I verily believe that the sons of Zeruiah, as Cromwell called 
our learned and obdurate body, would have prevailed, perpetu- 
ating the law, equally absurd and unjust, because its repeal in- 
volved not indeed the abandonment, but the modification of a 
long-established dogma, had not an accidental circumstance 
directed the attention of all to the gross inconsistency of our 
rules. Some twenty years ago the frauds of bankers, in dealing 
with the securities of their customers, had been declared to be 
punishable as offences ; the partners in a great firm had been 
prosecuted under the statute; the public attention was thus 
directed to the subject ; and it seemed impossible to refuse 
extending the same enactment to other breaches of trust. When 
I directed the attention of our Society to the prospect which this 
accident afforded of making the long-denied amendment of the 
law, only carefully avoiding the partial views apt to be tak^n in 
occasional legislation, on referring my statement to a committee, 
it was found that breaches of trust by trustees, and persons in 
the nature of trustees, as exeoutors, administrators, guardians, 
were far more frequent, especially among persons in trade, than 
had been suspected; and the result of the inquiry was the framing 
of a bill similar to that which has lately passed, though it was post- 
poned for two years in consequence of ol^ections urged by lawyers, 
reluctant to mak&any change in the position of persons who volun-^ 
tarily undertake trusts. The measure carried differs in several par- 
ticulars from the one suggested by the Society, of which the one 
chiefly to be regretted is the omission of any provision touching 
the remuneration of trustees. As, however, .the bill fully recog- 
nised the principle so long contended for, of treating dishonest 
trustees as criminals, and as the further improvement was rather 
facilitated than obstructed by the adoption of the bill, all the 
friends of law amendment heartily rejoiced in its success. 

" The transfer of the testamentary jurisdiction to a new court 
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is another measare of great value^ which we owe to the late 
session ; but the establishment of the court for trying matrimo- 
nial causes is of still greater importance. Upon Divorce you 
and I still differ ; and it is one of the very few subjects on which 
we do. But I cannot help thinking that you must approve the 
change made in the manner of granting the remedy. You were 
always against the proceeding by Bill; and, no doubt, one of 
your objections was, that you disapproved of the dissolution of 
marriage in any way. This would apply to the judicial proceed- 
ing as well as to the legislative ; but if it be admitted that after 
a century and a half of parliamentary decision in &vour of 
the remedy, it is too late to hold it never shall be given, then 
the only question is, whether we shall continue the pretence of 
legislation, with which we have hitherto slightly covered over a 
proceeding in all substantial respects judicial, or at once plainly, 
consistently, and honestly make the proceeding, in name and 
form, what it has always been in substance, and also shall throw 
roimd the whole those further securities which a trial by a court 
must give against collusion, fraud, and error, beyond what can 
ever be had in our private-bill legislation ? I fear you will 
in no degree feel with me the regret that this act did not carry 
the assimilation of the English and Scotch law further, so as to 
place the vdfe on the same footing with the husband. There 
cannot be a doubt, however, that this equality has been in 
Scotland wliolly unattended with the consequences which some 
have feared might result from it in England, just as the proceed- 
ing in Scotland, being judicial ever since the Reformation, when 
dissolution of the marriage tie was first allowed, and never having 
been legislative at all, is proved by all the evidence before Parlia- 
ment, both now and when the subject was formerly examined in 
a committee, as well as by all the evidence before the Commission, 
to have been productive of nothing like the encouragement of at- 
tempts to dissolve the marriage tie. I need here only add the 
expression of my belief, that upon one part of the late act we shall 
entirely agree — ^the abolition, though unfortunately only partial, of 
the action for criminal conversation. Some for a moment conceiv- 
ed, that the main objection to this action, its being brought and 
tried behind the wife's back, being got rid of, requiring that she' 
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Bhould be made a party^ the entire abolition might have beeii 
averted; and one high authority in our courts of equity, our friend 
the Master of the Rolls, strongly opposed the provision, on the 
ground both that the husband may sustain injury quite capable of 
being estimated in money; and that in other cases, as slander, we 
never object to pecuniary reparation for injured feelings. But no 
one who has lived long in courts of common law, and seen the real 
nature of this proceeding in the case of adultery, could hesitate 
in desiring its abolition, provided compensation was provided 
for, as has been done in the act, for the case of a merely and 
strictly pecuniary loss sustained by the party. 

''It is much to be lamented that the session hardly dealt at 
all with the question on married women's rights, exposed to 
none of the controversy which proved so great an impediment 
in the progress of the Divorce Bill. With the exception of a pro- 
vision in that bill, placing the wife separated from bed and board 
on the footing odi/eme sole as to property, and a very imperfect 
act dealing with the wife's reversionary interest in personalty as 
if it were such an interest in realty, no proceeding was passed 
for removing those great defects in our law, which were admitted 
on all hands, when, the session before the last, I presented 
the Bill for effectually securing the wife against the frauds, 
the cruelty, and the creditors of the husband. On the measure 
propounded, and which had been framed by our Society after 
a full inquiry, both into the consequences of our defective 
system, and the operation of the better law adopted by 
America, by France, and other countries, there was by no 
means the same concurrence of opinion; but no one denied the 
necessity of some change, to prevent such scenes of cruelty and of 
suffering as were known to be of constant occurrence, especially 
among the industrious classes* So it was when Sir E. Perry, 
who had closely examined the subject, introduced the same bill 
last session. In both Houses the same cases were brought 
forward to shew the grievous defects complained of, which had 
last year obtained such anxious consideration at the public 
meeting convened by the Society, and most ably presided over 
by Sir J. Pakington. I need only mention one fact of those 
then brought forward. A most respectable manufacturer Bhewed 
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that a large proportion of the young women employed by him 
at high wages for skilled work, were sought in marriage by idle 
and thriftless men, minded to live by their hard earnings, and 
not seldom disposed to leave them and their children in want; 
while instances were produced, as constantly occurring, of 
persons in a superior station, by their industry as shopkeepers, 
or artists, or teachers, being stript of all their savings by hus- 
bands who deserted them, and formed other connections. It 
seems impossible that we should abstain much longer from adopt- 
ing one or other of the remedies propounded, either to place the 
wife in the position of a feme sole generally, as she is in some 
countries, or to give her earnings the protection from the husband 
and liis creditors, which she has in other countries. The provision 
introduced by Lord St Leonards into the Divorce Bill, is good 
as far as it goes, being founded upon the right principle; and 
Mr. Malins' act respecting reversionary interests is only open to 
the objection that its application is partial, and affects interests 
hereafter created. It is to be hoped that he will obtain next 
session an extension of the provision; and that he will also 
renew his proposal, made two years ago, for doing away, in 
many respects, with the distinction between debts of different 
orders. 

** But the thing most to be lamented in the last two sessionp, 
both as to what was done and as to what was left undone, is 
the continued determination, it would really appear, both of the 
profession and of the Government, to resist the improvement 
of Local Judicature. Neither of these bodies — ay, nor both com- 
bined — can undo what has happily been accomplished, and, 
recurring to the old central system, deprive the country of the 
inestimable benefits which it has derived from having the access 
to justice opened, so that the injured, whether by force or by 
fraud, shall be enabled to travel the road, paying a reasonable 
toll to the lawyers who keep the gates. To close those gates 
is now impossible; therefore there is no effort spared to prevent 
them from being opened wider, and to protect the exaction from 
all diminution. 

** Let us for a moment consider what has actually happened 
since Lord Lyndhurst, with his wonted candour, gave up his ob- 
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jection to a measure which his unerring sagacitj perceived to be 
not onlj most beneficial, but absolutely necessary to prevent a fiul- 
ure of justice* In 1845 he adopted the fundamental provisions 
of the Bill which I had repeatedly brought forward ; and some 
years later^ more of those provisions were carried by Mr. Fitzroy's 
Bill. The system came into operation, but imperfectly, in 1847 ; 
and in ten years above 4,500,000 of actions were brought, and 
above 2,500,000 were tried ; but the whole may be said to have 
been tried, because the difference of the two numbers arises from 
the money ckiimed having been paid, or the suit abandoned ; in 
short, the dispute having been settled satisfactorily in some way 
between the parties. Here, then, we have nearly half a mil- 
lion of causes yearly disposed of by the County Courts ; and of 
these about ten thousand were for sums between twenty and 
fifty pounds. They have therefore performed a very great deal 
more of the judicial business of the country than aU the Supreme 
Courts put together. The amount of this business, too, has 
gone on steadily increasing as regards the smaller sums sued for ; 
and in respect of the large sums, although the late changes in 
the procedure of the Superior Courts have caused a slight dimi- 
nution, the number of these cases falls little short of eight thousand 
in a year. The sums for which the actions have been brought 
exceed fourteen millions of pounds ; and judgments have been 
obtained upon trial, or money been paid into Court, to the amount 
of much above eight millions, beside all that has been paid with- 
out bringing the cause Into Court. In one year, 1856, the last 
for which we have returns, this sum amounted to J&8 50,000 
recovered by judgment or paid into Court. I think we may 
safely affirm, that they will find the task somewhat hopeless who 
would abolish this great branch of our Judicature, so much the 
most extensive, and without which the denial of all justice to 
those who cannot afford the expense of litigation, would be 
renewed, and our judicial system once more condemned to labour 
under its greatest disgrace, from which it has of late years been 
thus fortunately relieved. 

" It is therefore manifest that all the adversaries of the system 
combined, will fail signally if they make any further attempt to 
restore the old and scandalous state of things. I say any further 
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attempt ; for they have unhappily succeeded in throwing diffi- 
culties in the way of County Court suitors, and have not only 
enabled but enticed practitioners to carry cases before the supe- 
rior courts which never should have been seen there. What 
think you of the continued refusal to allow the County Courts 
the power of giving judgment by default, when the courts above 
have concurrent jurisdiction f Take one instance of the" conse- 
quences, which I have from one of the very best of these ItKjal 
judges. A debt of £4, 10s. was recovered by default in the Court 
of Exchequer, and the costs were £5, 13s. 4d. Had the action 
been in the County Court the whole costs would have been 
9a. 2d.;. indeed it would only have been 14s. 2d. had the De- 
fendant appeared and the cause been heard. But you see at 
once whose interest it was to carry this trifling suit to Westmin- 
ster. The party who was thus successful and thus fleeced, had 
further to pay the expense of suing his debtor in the County 
Court, upon the judgment so obtained above, and at such a heavy 
charge, and it is very possible that he had in the end to pay the 
whole costs out of his own pocket. But there are other inroads 
which have been made^ and other refusals to give the local tri- 
bunals fair play ; and, without going at large into these matters, 
let me only once more ask why all the remaining provisions of 
my bills, so oflen pressed upon the government and the legisla- 
ture, remain still unsanctioned, and thus leave the most serious 
defects in the system. I shall only mention one, but it is the 
most important, more so even than the continued refusal to ex- 
tend the jurisdiction to £100, and to make the optional clause 
effectual, all, except disreputable practitioners, being clearly of 
opinion, that when parties are willing to extend the jurisdiction, no 
impediment should be thrown in their way. I refer now to the 
continued withholding of Equitable Jurisdiction. It is now eight 
years since in support of that portion of the bill, so often intro- 
duced by me, both in 1831 and 1833, before Local Judicature 
was agreed to, arid again after that important event in our legal 
history,! referred to the petition of one of the great Law Societies, 
signed by some of the most distinguished solicitors in London 
and Westminster, stating in plain terms that they never should 
think of asking a client to enter the Court of Chancery for a 
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claim ofno more than a thousand pounds. Yet for no amn whatever 
can that client now sue in a County Court, where the costs would 
be a mere trifle, and where in fact he would in most cases obtain 
the reparation he sought without any contention or expense at 
all, by the mere knowledge oU his adversary's part that the local 
remedy was open, as we have iBeen so often to happen with re- 
spect to other claims. What happened in 1847 and 1848 on the 
establishment of the courts, Is well worthy of attention; a 
much greater number of suits were brought the first year 
than the second, because the patties most impatient under the 
injustice of the old law hurried into the new courts and obtained 
satisfaction. Now, it was on all hands admitted, that these 
suitors had previously suffered under an entire and absolute 
denial of justice* So it is now with parties having chums in equity. 
Can we without something like a shudder think of the number 
of unfortunate persons to whom the obtaining five or six hundred 
pounds (the petitioners^ solicitors, say as much as a thousand) would 
be the greatest relief ; nay, might in many cases avert bankruptcy 
and ruin, and who have no more chance of ever receiving their 
due than if they did not pretend to be entitled at all ? Observe 
that the knowledge of the courts abote being closed against 
them, is not confined to themselves ; it is ihared by their adver- 
saries, who thus fed wdl assured that, however groundless their 
pretence of resistance, they are perfectly safe in obstinately 
refusing to do justice. The same result would attend the 
extension of equitable jurisdiction to the local courts as 
followed their first establishment; suitors long defrauded 
would rush to them for relief. Nor let it be supposed that these 
are notions entertained only by persons inui^ed.to the practice 
of Chancery. They were fully shared by Lofd Langdale when 
Master of the Bolls. In the last speech which that learned, 
experienced, and accomplished judge made in Parliament, he ex- 
{»re8sed ^ the greatest satisfaction at learning the benefits derived 
from the local courts, and his persuasion that their jurisdiction 
might be greatly and advantageously extended.' This was in 
March 1851, affcer the increaseof the common law jurisdiction; and 
he distinctly approved of the provisions for equitable jurisdiction 
in my bill, on which he was speaking. It is a painful reflection 
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that we never have had the invaluable assistance of our friend, 
the steady friend of all improvement, and of none more than that 
of our jurisprudence : we naturally look back with a mournftil 
though a pleasing recollection to the speech which I have cited. 
The sentiments he then expressed were his dying bequest 
to us ; and, among other opinions, we ought not to forget those 
which he pronounced so decidedly in favour of the digesting of 
the law, and the establishment of a Minister of Justice, 

'^ It must, however, be added, that the discountenance to- 
wards the County Courts, to give it no worse name, has been 
shewn, not so much in Parliament as by the Government. 
The House of Commons, not more liberally than wisely, 
placed at its disposal the means of giving an adequate 
salary to the judges; and, instead of applying the sum thus 
granted, the salaries of all have been reduced at the very time 
when their labour and responsibility was increased, not only by 
the regular progress of the system, and its more, and more prov- 
ing itself equal to supplying the great want of speedy and inex- 
pensive justice ; but by repeated Acts of Parliament adding 
to the amount and the kinds of the business transacted. I 
doubt if there is to be found in our whole judicial history another 
instance of such false economy. The most important branch of 
judicature is underpaid, and at a time when its importance is 
daily increasing ; nay, this absurd parsimony is rendered still less 
to be endured when we find it, as usual^ accompanied with ex- 
travagance, where economy is not merely safe but requisite. The 
judge is underpaid; the officers are overpaid; nay, they are much 
more numerous than is necessary. Arrangements with the 
Stamp-office might, it is said by persons well acquainted with 
the subject, enable the duty of the treasurers in half the courts to 
be performed by the other officers ; and it is positively asserted 
by some of the judges, and believed by the greater number of them, 
that the high bailiffs are greatly overpaid, and devolve their 
duties upon others, in order to have time for their private 
business. One of the judges, with whom I am well acquainted, 
has assured me that his clerk while he was at the bar is now 
his bailiff, and receives £700 a year, the judge only having 
£1200. The clerks of these courts are paid by fees, and most 
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unequallj. In some they have not emoluments nearly equal to 
the private practice they are obliged to give up. In others their 
payment is found to be even twice as much as the salary of the 
judge. Thus it is that here, as in so many other instances, 
Penny-wise and Pound-foolish are inseparable companions. 

*^ When I have again and again urged my complaint on this 
heady what answer did I receive? Our learned and excellent 
friend, the Chancellor, stated that there never occurred a vacancy 
without numerous applications for the place from respectable mem- 
bers of the profession. To this I took the liberty of replying, 
that were he, unfortunately for the suitors in Chancery as well 
as for the House and the country, to give up the Great Seal, 
there would be no want of men in Westminster Hall who would 
undertake the custody of it for half the present salary, much as 
that has been reduced within the last thirty years.^ It is of the 
greatest possible importance to fill such high offices, not only 
with men fit for discharging their duties^ but with the very best 
men that the profession affords. 

" Independently of all I have said on this important subjex^t, it 
is clear that there must be a number of changes in Local Judica- 
ture absolutely necessary to be introduced. To take only two 
matters which call for immediate consideration, the better arrange- 
ment of Bankruptcy and Insolvency, and the more equal distribu- 
tion of the County Court districts. The two great conferences 
which were held under the direction of our Society, that in Novem- 
ber, 1832, on the assimilation of the mercantile law in the three 
kingdoms, and that in January, 1857, on the whole subject of the 
mercantile law, being attended by delegates from aU the trad- 
ing towns in the United Kingdom, discussed every subject 
most nearly touching the commercial interests of the country. 
Lord Harrowby and myself presided over the first of these con- 
ferences ; and we obtained the issuing of a commission, under 
eminent merchants and judges, whose report confirmed the re- 
solutions adopted by the Conference, with some of its legislative 
measures proposed, but left others still under consideration. When 
I reported the results of the second Conference, as president, 

^ T. Paine affirmed that he could find an able-bodied man to undertake 
the office of King for £600 a year. 
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first to the Government, and afterwards to the House of Lords, 
I stated a proposition, almost in the nature of a truism, that 
although the opinions of such a bodj as the Conference might 
not be entitled to implicit deference upon the remedial measures 
which they recommended for adoption, yet that, respecting the 
existence of the evils whereof they complained, and the pres- 
sure upon themselves, they must not only challenge deference 
for their statements, but must be considered as an authority 
from which there could be no appeal. Now, upon several of these 
grievances, there existed some, but not any great difference of 
opinion, among the delegates, but upon the most material points 
hardly any at all ; and therefore we naturally expected, and 
do still expect, the Government to bring forward remedial mea- 
sures, if it rejects those propounded. The state of the Bank- 
ruptcy and Insolvency Laws, or rather the administration of 
those laws, is one of the subjects on which there was the most 
general concurrence ; and I presented a bill to afford the relief 
desired, in the'manner strongly recommended by the Conference. 
The other subject of most urgent and universal desire, was the 
better arrangement of the County Court districts, and the 
circuits of the Judges. Towns like Manchester and Liver- 
pool, of above 400,000 inhabitants, complained vehemently 
of the County Courts being overloaded with business, and 
of the Civil Assizes being holden only twice a year. Both 
these and the other great towns had turned their thoughts 
towards the establishment of tribunals of commerce, after the 
manner of those Continental States which have found so great 
a benefit in such courts ; but I must do the delegates the 
justice of observing that on this, as on all other points of our de- 
liberation, greater calmness, candour, and impartiality in discus- 
sion could not be shown, and even those with whom the remedy 
propounded had the greatest acceptance, as it had in the towns 
which they represented, fully appreciated the arguments sug- 
gesting the difficulties and objections to the proposed measure ; 
but they all, without one single exception, required that, instead 
of this remedy for the evil of which they so bitterly complained, 
they should be secured in having an addition to the judicial 
force of the Local Courts, and a more frequent resort of the supe- 
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nor judges to try ciril causes. *You must have no scanty 
proviflion of judges/ said Lord Langdale, in the memorable 
speech to which I have already referred as in its nature, alas ! 
testamentary. So indeed, my excellent friend, you and I may 
well term whaterer advice we deliver to our country, now that 
so many years have passed since we were fellow-students as 
would have gone to make otur grand climacteric had we only 
been bom that summer. But whether we are spared to see it 
or not, of this I feel assured, that all these grievances and these 
proposals must now undergo a searching inquiry, I should 
^7f by a well-constituted commission, in which the professional 
element shall possess very much less weight than it appears to 
have had in the two bodies whose labours have lately proved so 
sore a disappointment to the community, the County Courts'* 
Conmiission and the Commission on the Courts and Circuits. 

^ Among the shortcomings of the late sesrion we cannot fairly 
reckon the postponement of the Inlls for Digesting the Statute 
law. They of necessity must stand over for foil consideration ; 
but one position should never be absent from the minds of those 
who take an interest in the great work of law consolidation. If 
we are ever to have a code, it must extend to common as well as 
statute hiw, else it is worse than useless — ^it is a pretence only ; 
and, affecting to tell the subject what law he shall obey, it only 
tells him a part, and a part which in each provision may be modi- 
fied by what remains undisclosed. But another position is, if 
possible, still more material to be kept in mind. If we are 
ever to have any code, either general or partial, we can only 
hope to have it by a general agreement in both Houses to con- 
fide in the reported digest of skilfol and diligent men, intrusted 
with framing it. If each clause is to be discussed by some hun- 
dreds of persons in the two chambers, the work becomes abso- 
lutely impossible ! But for the entire neglect of this truth, my 
Criminal Law Digest, folly prepared by two commissions, ad- 
mirably qualified for the task, nay, partially revised by a com- 
mittee of Ae Lords themselves, would several years since have 
been passed, and have presented in a digested form the whole 
body of the criminal law and of criminal procedure, both written 
and unwritten. The questions, ^ Do you wish to have a code ?* 
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and ^ WiU you ngree to grant this oomfidenoet' are one and the 
'same. 

<' The labours of Sir F. Kelly in connection Tnth thig subject are 
above all praise. But there was another subject of great iqiport* 
ance on which he brought in a bill, the postponement of which, even 
for a single session, is rery much to be regretted — the providing 
for the validity, in England, of all wUls wherever executed, if duly 
attested and published according to our law; in other words, 
giving an Englishman's disposition of his personal property full 
effect in our courts wherever be may have made his will^ and 
whatever be his domicile, provided it would have had effect if 
made in England. Late decisions in our courts have given the 
greatest alarm to Englishmen residing aWoad ; and especially 
to those who pass part of their time in France. Questions of 
domicile are attended with so much doubt and difficulty, and the 
test Implied of a will's validity, by the law and practice of France, 
is so uncertain, except in the case of a person naturalized there, 
that attempts have often been made to obtain naturalization 
both on this account and to protect their French property, as well 
from the uncertainties of the law touching aliens, as from the 
risks of confiscation in the event of political changes. I was 
myself one of those who wished to take advantage, with this 
view, of the offer of general naturalization made by the Provisional 
Government in 1848. But conditions were, by the minister of 
justice, annexed to the grant, which made it impossible to take the 
benefit of it; and we hear that the same difficulty exists at the 
present day. The gross absurdity of the charge brought against 
me at that time, of having changed my opinion of the Bevolution, 
1848, because the naturalization had been refused^ was certainly 
never exceeded in the worst times of faction; the fact being quite 
notorious, that 1 had declared my opinion in Parliament against 
that most calamitous event before the refusal; and a great magis-r 
trate in the South, M. Borelly, having also testified that I had 
pronounced the same condemnation in the presence of the autho- 
rities at Aix, before even any application had been made either 
by myself or any one else to take advantage of the new law. 
Yet I perceive that this ridiculous slander has been repeatedly 
revived, both in America and in this country, by the deluded ad-» 
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miren of the Republic of IS^j to which Fiance, in great part, 
owes the loss of her representative goyemment.^ 

'^It is of more importance to consider how the additional evik 
to proprietors and residents irom want of naturalization, as 
shown by the late decisions, maj be remedied; and we may 
really hope that the English course of proceeding with respect 
to aliens, may be adopted by our friends and neighbours. We 
grant without any legislative measure, almost as a matter of 
course, to foreigners of respectability, such rights of British 
subjects as enable them to hold property and to enjoy all privi- 
leges except parliamentary and official. If France would do the 
same, reserving, as we do, for legislative sanction what is termed 
the Greater Naturalization, and requiring for that the abandon- 
ment of status in the alien's own country, every thing would be 
gained, the want of which our countrymen, proprietors or resi- 
dents in France, now so much complain. But Sir F. Kelly's 
bill ought, at all events, to be passed." ^ 
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MENT. 

OUR concern, as we have so often reminded the reader, is 
with the government of our neighbours only in so far as 
their jurisprudence is affected by it ; but as we have ever inclined 
towards Lord Denman's opinion, that the Emperor, upon finding 
his power firmly established, would probably grant wholesome 
measures of reform as a compensation to the couutry for the loss of 
all constitutional government (a compensation, however, the ade- 
quacy of which he was the furthest in the world from admitting), 

* His lordship states this fully in his letter to Lord Lansdowne on the 
Revolution, of which the Fifth Edition lies before us,— he there explams 
the want of naturalization for securing proprietary rights, and refers to a 
letter from the great magistrate at Aix, reminding him of his having, in 
presence of the authorities there, declared his opinion upon the Bevolntion 
long before the question of naturalization arose. £d. L. M. 
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we certainly have seen, with some hopes of such a course being 
taken^ the undoubted increase of his security against any violent 
change. That he may be said now to realize the desire of the 
celebrated sect of the Economistes, founded by Adam Smith's 
friend^ Quesnai (to whom he had intended to dedicate the 
Wealth of Nations had Quesnai lived), and to have established a 
despotisms legale, may perhaps be affirmed with truth ; and we 
may add that Mr. Bentham, with all his extreme opinions on 
political questions, held law reform as so much more important 
than all other things^ that he was not a little disposed to receive 
favourably proposals of a kind very nearly connected with abso- 
lute government, when he saw the great facilities thence arising 
for the accomplishment of those improvements, on accomplishing 
which he was so much bent As yet, it is vain to deny that we ^ 
have been disappointed in our hopes of salutary amendments of 
the French law, those parts of it especially which afe the most 
glaringly defective — the criminal procedure ; the portion of his 
great work, which the first Napoleon laniented that he had left 
incomplete, but which leaves France practically without the 
benefits of even a tolerable system of criminal law, the remark 
being almost as trite as it is important, that a good code with a 
bad procedure is hardly preferable to a good procedure and a bad 
code. 

That the Imperial Government is now fixed upon a solid foun- 
dation there can be no doubt The events of the war and the 
successful negotiation of the peace, with the subsequent settle- 
ment of affairs in the Turkish dominions, have given the Emperor 
very great personal weight with even those classes who were most 
averse to him, and continue still unfriendly. His reception, as it 
were, into the body of legitimate sovereigns, has had a verj power- 
ful influence upon the French nation. The first great step in 
this dhection was the English alliance, and the personal inter- 
course which followed upon it. The inestimable value of this 
perfectly good understanding, or rather, let us say, this cordial 
friendship, to the peace of Europe, is of greater advantage to no 
portion of the Continent than to France. The happy disposition of 
its people to regard the solid arts of peace and the prosperity which 
they secure, more than the hurtful and guilty prosecution of war, 
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works powerftilly in favoar of the flovcreign with whom Ihe Eng- 
lish alliance is intimately associated. Bat more recently he has 
gained much in the estimation of his people by the courtesies 
whioh have brought him into the society of other .absolute princes. 
The masses of the people were always with him, as was the 
army ; but the middle classes have, with even no small portion 
of the higher classes, become convinced that their only security 
against the bloodshed and anarchy which must follow a change 
brought about eith^ by the republicans, or those on whose aid 
they rely — the socialists — is in that strong hand with which he 
holds the sceptre, partly given him by the vast majority of the 
people, and partly grasped by himself with some violence, even 
with the shedding of blood. 

But there is no doubt whatever that of one support the Impe- 
rial Government is deprived ; the eminent statesmen, the dis- 
tinguished party chiefs, persist in standing aloof from it. Whether 
Legitimist, or Orleanist, or Doctrinaire, they ail refuse to connect 
themselves with the court ; indeed it is now more than doubtful 
if the court would smile upon them. Of these parties the Legi- 
timist is the only one of great importance from numbers or pos- 
■essdons; it also includes among its leaders persons of great 
talents and brilliant reputation. The disinclination of those, and 
still more of the Orleanists, to the English alliance is well known ; 
and certainly it is greatly to be lamented, that a portion at least 
of the party should, on every occasion, through the only channels 
open to them in the press, betray the exasperation of their feelings 
towards England. This is traced at once to their sense of the great 
iinportance of the alliance for the security of the Emperor's power ; 
and it is truly unworthy of statesmen, let alone patriots, to display 
a dislike for that which is the very corner-^ne of European 
peace. Their conduct can only be compared to that worst of all 
the offences committed by the Brissotin or Oironde party — ^their 
endeavours, unhappily too successful, to plunge their country into 
war for the purpose of subverting the power of their adversaries, 
the party of Robespierre and Danton. 

Among other errors committed by this class of politioiang^ is 
one but too prevalent on the Continent, of supposing that the 
poww of Englan4> her wealth and her strength, depends upon 
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her iDdian empire. This is not quite $o great an error, though 
it is one of the same description, as the rooted belief among super- 
ficial reasoners in France, that our earnest endeayours to abolish 
the slave trade, happily crowned with success, had their origin in 
the desire to ruin the French colonies. In truth much, certainly 
not the whole, of our interest in maintaining our Indian empire, 
resolves itself into the sense of our paramount duty towards the 
millions of our subjects who, were our dominion and our protec- 
tion withdrawn, would be plunged into a state of anarchy and 
bloodshed too horrid to contemplate. They are no doubt greatly 
mistaken on the other hand, who, arguing from the very dis- 
similar ease of the American revolution, regard the loss of India 
as only exchanging the commerce of a British settlement for trade 
with a foreign nation. The termination of our rule in the West 
had not even any tendency to deprive us of our market there ; 
while the cessation of our dominion in the East would for a long 
course of years, perhaps of ages, make those vast regions nearly 
unproductive. Nevertheless, the exaggeration is enormous which 
represents, and by which the parties we are alluding to rejoice in 
representing, the exertions of England, as a first-rate power in 
Europe, to be in jeopardy at the present time in consequence of 
the Indian mutiny. It is enough that we should carry back our 
views upon the influence of this country, in times when our 
Eastern empire was so inconsiderable as hardly ever to be reck- 
oned at all among the elements of our greatness, to be convinced 
how utterly groundless are these apprehensions of our friends, and 
half-concealed hopes of our adversaries. It is highly satisfactory 
to add, that the general feeling of anxiety for our success in putting 
down the revolt, betokens a sounder state of the public mind than 
can be predicated of that which prevails among the parties — 
factions they may well be termed — both in France and else- 
where, to whom we allude. 

The grounds of the Imperial Government's increased stability 
have been described ; but some are of opinion that it would gain 
still further strength, were there a concession of substantial rights 
to the nominal legislative body. It is a sufficient answer to this, 
if we state the belief so generally prevailing every where, except 
among the followetB of the late ministerial leaders, that for- the 
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present no each oonoeanon could be devised, which must not 
bring back the parliamentary crisis of 1850 and 1851, the cause 
of the coup d'HaU It cannot be expected that such an experi- 
ment should be risked for some time to come. But^ according to 
Lord Denman's sagacious observation, we may have a right to 
express some impatience for those measures of legal improvement, 
so much wanted in France ; above all, for the completion of 
the great code, by altering the very worst form of criminal pro- 
cedure any where known. That the present solid state of the 
government, and the increased personal authority of the Emperor, 
renders such a reformation of the law easy, no one can doubt ; 
as little is it to be denied, that his relationship to the eminent 
founder of that system should naturally make him desirous, even 
from personal motives, to complete the great work. We further 
venture to think that the encouragement of such an assembly 
as has lately taken place in this country, of men of all parties, to 
discuss subjects of general interest wholly remote from politics, 
would be both highly beneficial to the country, and conduce much 
to the security of the government itself. 
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OF the irreparable losses which the Law profession has of late 
years sustained, one of the greatest is that of the able, 
learned, and excellent person whose name stands at the head of 
this page ; and it is a loss to be long felt by the literature of the 
country, as well as by the law. His services to the great cause 
of Law Amendment, and the advantage which this Journal fre- 
quently derived from his writings, alike admirable for their pro- 
found and accurate learning, and their composition at once correct 
and beautiful, form an additional reason for this notice, which has 
from accidental circumstances been too long delayed. 

Sir J. Stoddart was bom at Salisbury, 6th Feb., 1773, the son 
of a gallant and able officer in the navy, descended from an old 
family in Northumberland, connected with some of the principal 
houses in the north. His mother, of whose superior talents and 
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energy he ever spoke with the greatest respect and affection, had 
the education of the children almost entirely cast upon her during 
their father's absence on service ; and she placed John, the eldest, 
with a teacher at Salisbury, under whom he made such progress 
as drew the attention, and obtained for him the favour, of Bishop 
Barrington, the diocesan, who afterwards was removed to Durham. 
By this distinguished prelate he was promised, if he took orders, 
whatever his patronage should enable him to bestow. But con- 
scientious scruples proved a hindrance to pursuing what must 
have proved, under such protection, a brilliant career ; and, having 
been entered at Oxford as a student of Christ Church, he took 
his degree of B.L. with a design to practise in the courts of Civil 
Law. He had become the intimate friend of the Moncreiffs 
(sons of Sir Harry, the celebrated leader of the Scottish church), 
whose political opinions, like their father's, were those of the most 
decided Whig school : they were by no means Whigs of what 
Lord Dudley used to call " a light body," but genuine men of 
the old vintage of 1688. But he had also formed an acquaintance 
with other eminent men, whose opinions, in those days at least, 
went a great deal farther in that direction, or rather in what 
genuine Whigs regard as a heresy most alien to their doctrines, 
the eminent poets of what was afterwards called the Lake School. 
The French Revolution had given them a strong predilection for 
Republican government, and this opinion they professed for many 
long years, until the profligate conduct of Buonaparte towards 
France, as well as his unprincipled invasion of other countries, pro- 
duced their conversion ; but from one extremity they went to its 
opposite, and became the uncompromising adversaries of all parties 
and all opinions, except those held by the adherents of kingly 
government, whose principles, if not absolutist, yet were opposed to 
all changes, and, among others, to reform of our institutiona Sir 
J. Stoddart had never joined them in the excesses of their republi- 
can zeal, but he had leant in favour of more sweeping changes than 
he could afterwards be brought to approve ; and for the remainder 
of his life, he may be counted as an alarmist both in domestic and in 
foreign policy ; for he resisted all political change in this country, 
and took part with the legitimists in France, and with the 6up- 
pQrters of the established dynasties in other countrie& 



126 The Lai$ Sir John Stoddart, LL.D. 

It mnst be admitted, that how unworthy soever of his great and 
comprehensive mind Mr. Burke's violent prejudices were upon 
the subject that seemed to have perverted his understanding, the 
French Revolution, his persisting in the same opinions without 
the least r^;ard to change of circumstances, was &r more excusable 
than the opposite course held by those whom not even the worst 
atrocities of 1793 and 179^,^ ever could ween from their attach- 
ment to the cause of the Republic ; whom all its cruelties and 
rapine in foreign countries only attached more to a cause thus 
spreading its baleful influences ; who were only awakened to the 
crimes of France by the loss of her liberties to a tyrant ; and who 
then entered Mr. Burke's school at a time Yi\\&a his views had 
been entirely displaced, and hia teaching was obsolete. To a cer- 
tain degree Sir J. Stoddart was liable to this imputation ; but his 
truly practical good sense prevented him from falling into the ex- 
cesses by which the friends to whom we have alluded were led 
to espouse, with more than the proverbial zeal of recent conver- 
sion, all the parties and the principles the most adverse to their 
former habits and opiniona 

Upon his beginning to practise he obtained a fair degree of 
success; but he had long before, with the most praiseworthy 
generosity, declared to his parents that he should never, on any 
account, receive assistance from them, desiring that, whatever was 
destined for him, should be saved to make a provision for his 
sister, who, with himself alone, survived the rest of the fjBanily. 

* It may be affirmed that few of the Indinn atrocities wMch now justly 
fill men's minds with such horror, exceed those of the execrable Carrier 
at Nantz. The massacre of women and infants of the most tender years, 
and the wholesale destruction of innocent life by any species of violence 
that could serve to despatch the victims with the greatest speed, all passed, 
We must recollect, before the eyes of thousands in a city of Christians high^ 
ly civilized, and no attempt was made to 8tx>p the fiends in their ooarae. 
Thb k no extenuation of the Indli^ crimes ; nor is it any diminutton of 
our horror at their misdeeds, to reflect that they belong to a race whose al- 
most invariable practice is to butcher their own wives and infants, when, 
during a battle, they have reason to expect a defeat. But the French atro- 
cities are certainly the more enormous, as having been perpetrated and 
witnessed unchecked by civilized, nay, by highly polished men. It ia lik&* 
wise to be borne in miad, that ve have mudi more of detail respeotiug In- 
dian news than French. 



The Late Sir John Stoddart, LL.D. 127 

He accordingly, until his professional gains sufficed to maintain 
him, engaged extensively in literary labour; and for this his 
extensive and accurate learning, as well as his talent in composi- 
tion, singularly qualified him. Nor did his devotion to litera- 
ture sufier him to interrupt his studies, and his occasional 
publications^ even at a time when he was most occupied, first by 
his practice at the bar, and afterwards when raised to the bench. 

He undertook a journey through the Highlands of Scotland, 
as well as the other parts of the country, in the year 1800« This 
gave him the great advantage of an acquaintance with Sir Walter 
Scott, as well as the other eminent professional and literary men 
who then adorned that country. A remarkable anecdote used 
to be recited as shewing that extraordinary memory by which he 
was distinguished, and which enabled him, on hearing any com- 
position of even considerable length, to retain the very words. 
This, of course, was more easy with respect to poetry ; and Scott, 
having heard of Coleridge's Christabel, not published till long 
after, expressed some curiosity about it; whereupon Stoddart, 
who had only once heard the author repeat il^ gave it without 
difficulty or hesitation. A line of it was recollected by Scott, 
and afterwards inserted in one of the first stanzas of the Lay of 
the Last Minstrel, to the great surprise, and, it is said, the no 
little displeasure, of Coleridge, who did not make the poem public 
for many years after. 

In 1803, Sir John Stoddart married the eldest daughter of Sir H. 
Moncreiff, and he was soon after promoted to the office of King's 
advocate at Malta, of which he discharged the duties in a man- 
ner that gave entire satisfaction ; and the Admiralty Court having 
been then newly established, great benefit was derived from his 
learning and his abilities as an advocate, which were of a very 
high order. They shone forth more remarkably, however, on his 
quitting Malta, as the state of his wife's health obliged him to 
do, when he returned to the bar of Doctors' Commons, and the 
Prize Appeal Court, and Court of Delegates. They who knew 
him in practice were impressed with a deep sense of his consci- 
entious devotion to the interests of his client, and his sacrificing 
all personal considerations to the furtherance of the cause. No 
man at that bar, not even Dr. Lawrence himself, more thoroughly 
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knew his case, or threw greater light upon it by his inezhaustible 
stores both of learniag and ingenuity; but he was far supe- 
rior in one particular to that eminent person, that to great 
learning and skill he joined the talent of an advocate, in which 
the other was decidedly deficient No man could ever say of 
him, as Mr. Fox did of Lawrence, that you should try to listen 
and then repeat his speech, which you might be pretty sure no 
one else had heard. 

In 1825 he was appointed Chief Justice in Malta, and from 
thenceforward deemed it his duty to abandon all political studies, 
and separate himself entirely, even peremptorily, from all connection 
with party, a resolution to which he adhered strictly on his return 
to England after fifteen years of judicial service in the island. Of 
the entire satisfaction which he gave in this h^h office no one 
could doubt; indeed the islanders had the most unvaried confidence 
in him and respect for his decisions. But two circumstances 
must be noted as throwing light upon his character as well as 
his capacity. Finding that the Maltese complained much of 
former English judges as labouring under the serious defect of 
very imperfectly, if at all, understanding the language of the 
natives, he set himself at once to acquire it, and became as com- 
pletely master both in speaking and writing of Italian, as of 
his own vernacular tongua Again, when the cholera broke 
out with extraordinary violence, he devoted himself to its sup- 
pression with a courage and patience only equalled by the happy 
suggestions which his deep reflection and the resources of his in- 
quiry enabled him to offer — suggestions which were followed with 
great success, and which, in similar circumstances afterward, were 
of great use in this country. 

On his return to England in 1840, when a new arrangement 
was made of the Court at Malta, he devoted himself to legal and 
literary studies, and took a warm interest and an active part in 
improving both our letters and our law. Having always been a 
learned and skilful linguist, and having made great progress in 
an etymological theory, which, he believed, would supplant that 
of Home Tooke, from whose views he materially dissented, he 
had advanced far in a great work — his Glossology ^ which it is 
exceedingly to be lamented he did not live to finish ; but, we 
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may hope for the appearance of as much as he left in a state 
to meet the public eye. Of his writings on legal subjects one must 
be mentioned, because of the importance of the subject, a full 
discussion of the Great Irish Marriage case, Miller v. Miller, in 
1847. It is in the form of a letter to Lord Brougham, one in 
the minority of law lords by whom that case was decided, and, 
as Sir John Stoddart endeavoured to show, erroneously decided. 
Whatever may be the merits of the question, no one ever read 
that most able, learned, and luminous tract without expressing 
admiration of the profound learning, the ingenious reasoning, and 
the style altogether to be admired of the work. In fact, there 
was never, perhaps, any one who in a higher degree possessed 
the powers of an accomplished writer, and he, in this instance, 
seems to put those powers forth with even more than his wonted 
energy and zeal, because of the slight which the decision com- 
plained of appeared to cast upon the celebrated judgment of his 
old and revered master, Lord Stowell, in the famous case of Dal- 
rymple v. Dalrymple, believed to be the masterpiece of that great 
judge, and in which it happened that both the author of the work, 
and the person to whom it was addressed, had been engaged as 
counsel when it came before the ultimate Court of Appeal. 

But it would be ungrateful in us not to note another instance of 
his learning and talents. The paper in the " Law Review " for 
February, 1851, upon the fallacy which represents the Sovereign 
of England as the Head of the Church, was from his pen, and it 
would not be easy to point out any other controversial piece which 
so quickly, so triumphantly, and so satisfactorily disposes of the 
matter in dispute. There is no doubt that high authority on the 
Episcopal Bench warmly joined in acknowledging the benefit of 
his learning and his talents in this discussion. 

It is truly painful that we cannot state how entirely his amiable 
disposition, his kindly feelings, his gentle temper in domestic life, 
were equal to his firmness of purpose, and his keen sense of honoUr, 
without adding, that those feelings of affection were most severely 
tried, by the loss of many children who had grown up ; but espe- 
cially of his eldest son, one of the most promising men that ever 
appeared at the Scottish bar, for which he had been educated 
under the eye of his grandfather, Sir H. Moncreiff, and ol Lord 
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Moncrei£f, bis uncle. Hia appearance before the House of Lords, 
on one or two remarkable occasions^ has not been yet forgotten. 
He was appointed a judge in Ceylon, where he gained great re- 
putation in his o£Sce ; and by the strict integrity and impartiality 
of his whole conduct during the disputes which prevailed in the 
settlement, as well as by the unvaried suavity of his demeanour, 
won the respect of both English and natives. His useful life 
was cut short by the jungle fever caught on the circuit 

His father had soon after to mourn the loss of his wife ; and 
the calm resignation with which he bore so many afflictions can 
never be forgotten by his surviving friends. After some months 
of declining health, he followed those he had lost ; but retaining 
to the last, at the advanced age of eighty-four, bis great facul- 
ties, and that activity which had through life so eminently dis* 
tinguished him, and which seemed to make constant exertion 
rather an instinctive quality than an acquired habit 

His only surviving son, a clergyman in Oxfordshire, soon fol- 
lowed him to the grave. A daughter, with her family, still re* 
mains. His only sister was married to W. Hazlitt, so well 
known as a literary man ; and has left a son, who has also dis- 
tinguished himself, and was much esteemed by his uncle. 



Art. XL— THE DISPOSAL OF MATTERS UNDER 
CONSIDERATION. 

FOR a moment, before we embark in the absorbing discussion 
on India, let us call to mind the *' matters under consi- 
deration," with a view simply to make proper provision for watch- 
ing over them while we are engaged in the more pressing afi[airs, 
in order that, when we are disengaged, we may not find a new 
growth of mischief resulting from our neglect elsewhere. 

Every stage has three duties to discharge — to maintain its exist- 
ence, to retrieve the consequences of past misconduct by ourselves 
or our forbears, and to provide against future mishapa And it is 
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the business of constitutional arrangements to make due provision 
for the discharge of each of these duties J do plea of pressing 
emergency is available, for, lay down what doctrine we will on this 
head, the consequences of our conduct, good or bad, will come in 
spite of wishes and will to the contrary. 

India has followed China, which followed Persia, which follow- 
ed the Crimea, in illustrating the necessity of " going thorough " 
in all that we do, and making each day yield its product of com- 
plete work, that we may not find the opportunity we counted up- 
on forestalled by pressing and irresistible claims. 

Not that we fall into the notion that public affairs are one whit 
worse conducted than are private: the Court of Chancery, the 
Courts of Bankruptcy and Insolvency, the Courts of Law gene- 
rally, attest, by miscarriages in every quarter, the universal ten- 
dency of Englishmen not to stoop to learn till their blindness has 
made it too late. A rough and ready energy enables them to 
bustle through ; and, when they utterly fail, they withdraw from 
pTiblic observation to perish in obscurity, if their misdoings do not 
bring them within the ordeal of the law. 

If for every work there were an agent, and if conventional 
notions did not make the most useful and necessary work disre- 
putable, there would be no such thing as an idle person ; and a 
great deal of imprudence and suffering, both of a public and pri- 
vate nature, would be obviated by self-acting precaution. 

It would be a wise thing for men of parts and reputation to 
put themselves to perform despised Utilities, and to enlist for every 
neglected and unoccupied ground the suitable service. 

It is here that our perverted aristocratic system brings on every 
one of us a greater mass of heavy taxation than is imposed by 
all the constituted authorities of the State. We overcrowd and 
make unprofitable a few accredited pursuits; while, if we would 
turn a portion of our half-occupied hands to fields unoccupied, the 
whole would be profitable. 

This truth*applies to every kind of pursuit — to the physical or 
merely labouring, to the intellectual, to the industrial of all sorts, 
to the social, to all the higher kinds of pursuits made up of all 
the rest; and yet of matters under consideration demanding 
practical action, the neglect of which exposes us all to heavy 
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losses, there are thousands requiring the very qualities which are 
eating up the body pohtic from very inaction or misdirection. 

Our governors^ who are bom with silver spoons in their mouth.s, 
our unscrupulous adventurers, who use their parts to climb well 
— both ignore these matters ; and the enlightened selfishnesses, 
bent on their own benevolences, despise what their fellows are 
doing, and ^assist in hindering themselves by hindering one 
another. 

The National Association for promoting Social Science is cal- 
culated to do much to obviate this state of evil, if the government 
and parliament have the wit to put themselves in better condition 
to meet the claims upon them. 

During the discussion of the Reform Bill in 1832, it was sug- 
gested that the House of Commons should be divided into com- 
mittees for the systematic despatch of business, and the suggestion 
has been repeated many times since from different quarters. 

A suggestion to the same effect has been made with regard to 
the Privy Council, and this touches very nearly the better ar- 
rangement of the government of the affairs of India as well as of 
our affairs generally. 

It has also been suggested that our departments of State 
should be consolidated, so that they should be fewer in number 
and more efficient ; and that the organization of every depart- 
ment should correspond in nature, and differ only in the quan- 
tity of provision, according to the quantity of the business which 
might be assigned to it. If the Privy Council relieved our de- 
partments of services connected with the collection of informa- 
tion, not only might the India Direction be consolidated with 
the India Board, but with the Colonial Department 

Moreover, suggestion was made that the libraries of the offi- 
cial departments should be put on an efficient footing, s^nd re- 
iuforced by librarians conversant with the contents as well as with 
the titles, backs, and bindings of books, and responsible for 
keeping every branch of information in an accessible form, so 
that it might be available on an emergency, and perhaps 
charged with bringing together from each department all the 
matters relating to the same subject-matter in a department of 
public instruction, forming part of the Privy Council. 
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It was added as a desirable thing, that there should be one 
general library for the whole official body, accessible too to 
persons assisting me mbers of Parliament and the press. 

These suggestions were disregarded ; their value in collecting 
information — in training councillors — in facilitating business — in 
diflfusing public instruction — in raising the tone of the press — in 
enlightening officials — in avoiding the repetition of blunders, in 
saving much wasteful extravagance in blue books — in assisting 
statesmen by anticipating objection and counteracting sinister 
discussion — ^all these, and many more advantages, were over- 
looked, and our responsibility shews itself in the loss of millions 
of money, in the forfeiture of prestige^ and in the most perfect 
state of inefficiency (of what may seem paradoxical, but is very 
truth) — the finest qualities to be found in the men who constitute 
the statesmanship of the country. 

Apropos of our recent .calamities, and with a view to the 
measures which, anon, we shall be angrily calling for, in forget- 
fulness of our own long series of negligences, we would call at- 
tention to the multitude of matters under consideration, shew 
how they may be reduced in number by appropriate grouping ; 
how, by dealing with them in masses according to general princi- 
ples, exceptional differences may be mastered ; and how, if we 
will, the government and the parliament may rise out of the sor- 
didness of its parish business to the dignity of statesmanship, and 
yet, withal, regard with equal justice, and wise reference to the 
detail as well as the principle, every matter affecting the indi- 
vidual as well as the state. Our grouping of these matters 
would be after the following order : — 

Such as affect the general administration of affairs falling 
under the special cognizance of the First Minister of State and 
the Cabinet. 

Such as affect the public instruction and the councils of the 
empire. Parliament, &a 

Such as affect justice and law, and fall within the special 
cognizance of the Lord Chancellor. 

Such as affect the resources and finance of the country, and 
fall within the cognizance of the Chancellor of the Exchequer, 
Such as affect the public service, local and special. 
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Such as a£fect persons in every predicament 
Such as affect proprietors in every predicament 
Such as affect commercial persons in every predicament 
Such as affect professional persons in every predicament 
Such as affect suitors in every predicament 
However multitudinous the result, we should not be dismayed by 
the amount of business yet to do. No; the same organization, 
learning, method,skill, industry, energy, honesty,and honour, which 
gave us the multitude of achievements of our past, would, if 
directed with practical intent, give us all these and more ; but be 
it remembered, we say, the same organization, method, learning, 
and skill, and industry, and energy, and honesty, and honour : 
not one, or some, but alL If we will despise suggestion and 
experience — ^if we will employ raw and untrained hands and 
minds — if we will employ the slothful and prefer the weak — 
if we will cheat the real labourer and give the reward to those 
only who lead — and if we will, dishonourably to our employer, 
the State, and to our fellow-subject, ignore the real inventor, the 
real propounder and promulgator, and give the work to some one 
standing by who has done nothing to bring it to ripeness, we shall 
fail in every thing we do ; and the Crimea and India are but 
types of the sufferings that we shall incur by our folly and roguery. 
A little more honesty and honour in public matters — a little less 
confidence in men of showy parts, and somewhat more in men. 
of less* pretension — a little less of attributing to men of society 
what their role forbids them to accomplish by the very nature of 
their occupations — ^and a little fairness to men of the closet, 
whose seclusion enables them to reflect upon, and ponder over, 
and bring to a workable state, what the public man, the public 
orator, the oflScial, in due season propounds, enforces, and realizes, 
would forestall much miscarriage, and rid us of much arrear. 

Do not let us set up one in the place of the other — that 
would only be another form of the same kind of folly ; but let 
there be an honest and honourable partnership, combining in 
the service qualities of each order, but not magnifying, and ex- 
aggerating, and spoiling one at the expense of the other, and at 
the expense, too, of the object to be realized. 

We speak on this matter with some experience, and could 
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give a chronicle of iastances of failure in public and private 
matters, begotten of the narrow jealousies of self-seekers, and 
the too little practical regard to honesty and honour in those 
whose position and character forbid one to suppose that they 
would be guilty of it, if they but turned their attention to the 
point of morality even for a moment. 

Our pubic men of every degree are sadly at fault in not having 
the public information presented to them in a more feasible shape 
— ^in a shape to enable them to use it at once and with good effect. 

The economy of printing which is sought by rejecting infor- 
mation, would be more certainly obtained by employing more 
skilled coUaborateurs, and by better processes in the collection of 
information. 

The getting up of the information generally, the getting up of 
the book itself, the getting up of the accessory aid, the getting 
up of the information for a special debate, are all processes of a 
different kind, and each indispensable for the parliamentary 
enterprise. 

But it is above all things necessary if we would not fall into a 
bankrupt state — bankrupt in fortune and in reputation, too — 
that we should make up a balance-sheet, showing the state of our 
debts, and the state of our assets, and the balance for or against 
us — the whole range of matters claiming consideration. 
j^ Further, every contributory to the great joint-stock national 
enterprise should be called to account for his share of the balance 
due, and for his share of negligence in not looking after the 
operation and progress of national affairs. 

He must pay, however reluctantly, in meal or malt, in person 
or by proxy, in himself now or in his family hereafter, in his 
fortunes^ in his pursuits. 

If we are a self-government, we are, moreover, morally as well as 
actually, responsible; morally bound to choose good governors as 
well as to give them full power, subject to full responsibility, that 
is, active vigilance and supervision on our parts, remonstrance 
and retribution if need be, and indemnification and reward for 
right services. 

It is to the habit we all have of shirking responsibility that 
the mischief for the most part comes; but Qod and nature have 
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ordained that we cannot escape it, and therefore it is quite as well 
to look about while there is opportunity. 

For our own part, we think that no Reform in Parliament 
worth any thing without a thorough knowledge on the part of 
the public of what the State is; of the history of this and other 
States; of justice and law in their general character, of our 
resources and finances, and of the organization of our whole 
public service, general, local, and special 

It is from the prevalent ignorance of the constitution, and of 
the direct and immediate consequences of our conduct, that so 
much ill comea 

If for instance we all knew the costliness of any given state of 
grievance (we speak ^ot merely of direct^ pecuniary cost, though 
that is often very great, but the indirect pecuniary cost); the 
shackles which it puts (to use a well-worn phrase) upon the 
springs of our exertions; the fallacies which it engenders to 
maintain it; and the collateral and consequential effects of those 
fallacies upon other things which we are concerned to carry 
forward; the impediments which it interposes to the progress of 
affairs, by distracting the minds of the chief administrators, and 
of our Parliament and of the press, and many others too tedious 
to mention — we could not endure for a session the continuance of 
such grievances ; and the knowledge being common to the whole 
people, the sympathy would be common, and the action common, 
and the whole concurrence such that every body would give a 
hand to its removal 

In such a case, what is at one moment considered Utopian, be- 
comes at another, perhaps at the very next, feasible, and every 
body is surprised by the will and the execution of the will com- 
ing almost simultaneously, and the result in practice proving as 
successful as at one time it was supposed to be difficult and 
dangerous. 

We are satisfied that it would be a very valuable service to the 
community, to give a history of the progress of every measure in 
this manner : — You owe the war to this negligence ; it has cost 
so much. That is the price of your folly — of your folly, not your 
Governors^ for they did not choose themselves : you chose them, 
and you deserve your fate. If they were good men, you have 
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still to ask yourselves whether you supplemented them with 
very neeedful facility, and removed every avoidable hindrance t 
The fault will generally be found to lie there. Tou chose a 
good man, but you denied him the means of doing his business 
properly, or you did not exact from him due responsibility, and 
so deprived him of the grounds for exacting proper responsibility 
from his assistants. 

But, generally speaking, from want of information, from want 
of due preparation, from want- of co-operation, and from want of 
revision of the work, every undertaking undergoes a succession of 
failures or disappointments. 

Let us adopt a formula for our future use, in considering the 
question who is to blame ? in what respect ? and how far ? 

First : The people are to blame. 

Secondly : The voters. 

Thirdly : The representative. 

Fourthly : The ministry. 

Fifthly : The first minister. 
If the people made known their suflFering to the voter, and the 
voter presented to the representative the same knowledge ; and 
the representative, in fulfilment of his name and function, repre* 
sented it to parliament, and to the minister representative of the 
matter in Parliament, and, if the minister failed, challenged the 
first minister for the appointment of the minister, or for his con- 
t'muance in office, there would arise a habit of co-operating with 
one another, first, in ascertaining the matters under consideration, 
next the grounds of difficulty, and lastly, the means of obviating 
those difficulties. But now, each, without thought of what he 
may do himself to help the common cause, blindly casts the 
blame on some other, and the settlement is postponed till dooms- 
day. A distinct recognition of the part of each, and of the re- 
sponsibility we practically incur in the mischiefs that befall us or 
our children, would altogether alter our position. 

We have already observed that the meeting of public men face 
to face in public discussion, with the movers of matters under 
consideration, has much improved the position of both parties: 
the public man acquires a direct practical knowledge of the 
grievance, the mover as direct a knowledge of the constitutional 
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aod legal difficulties) while both gain 'strength to overcome the 
opposition of sinister interesta 

Under this head, of sinister interests, we do not class all who 
profit by the transaction of buuneas — generally speaking, it is 
not of much importance how the buuness comes to them; the 
clientage's love of ease will bring them business under any cir- 
cumstance, and probably much more if the price of assis- 
tance be not burdensoma The truly sinister interest is the 
political partisan, who makes capital of questions, and impedes 
their progress that he may harass the occupants of place; but here 
a better spirit will prevail, if the people will enlighten them- 
selves, and make manifest their disapproval, and this they will do 
as they come to understand how severely they are punished by 
the unsettled state of so large a mass of matters under con- 
sideration. 

Again we must repeat the expression of our conviction, that 
by uniting many questions that ought never to have been sepa- 
rated, and concentrating the attention of the social reformers on 
the few causes rather than on the various effects, the National 
Association for promoting Social Science will effect great good. 
A leading journal asks, Why not have several special associations 
instead of one? For the same reason that the public acquiesce 
in the existence of one leading journal, because it is convenient 
to go to one great market of intelligence for all that concerns us, 
rather than undergo the labour of seeking it with risk of failure 
in all the various journals. It would be ill that these should 
not exist as so many conduits of intelligence, but it is not less 
good that there should be one main reservoir: both the greater 
and the less profit by their relative position, and the whole people 
in an unquestionable degree. 

We trust that the Association will give us shortly a perfect list 
of matters under their consideration, and of the state of those 
matters; and that they will draw attention, in a particular manner, 
to the position they have taken in the regards of the government, 
which is too apt to consider a matter disposed of for a time, which 
they have pronounced to be " under consideration/' We should 
have a calendar of considerations exhibiting the stages of that 
occult process, with a nomenclature for those stages, which may 




uposal of Matters under Cormderatioh^ 139 

iter expression of the meauiDg in sny particukr 
ay range from the mere first mention of the subject 
nod, through inference, inquiry, deliberation, de- 
ion, preliminary reduction into form, consideration 
instrument, communication thereon with the inte- 
tion of it, &C., &c.^ to the final completion of it as 

time, we would desire to have a list of such matters 
tion, to whom they stand referred, and the proba- 
treatment as matters of immediate practical policy. 

ti determine which should make way for the emer- 
ludian warfare, or the solution of Indian questions, 
by the by, undergo the processes necessary to per- 
[option. 
_nt circumstances there are two points to be especially 
If. (L) To make each institution that exists con- 
and efficient for its purpose : to make the name and 
not exacting more t!mn a generous appreciation may 
giving all needful aid to make it fulfil its purpose 
ibstantial degree ; and the other, (2.) To concen- 
xertions, and incidentally our informatioD : to make 
athodical and complete, full of informatioo, well com- 
by dint of good compilation, less expeasive in print 
and more manageable to the reader, 
r, the remarks which we offer in the aeries of articleg 
I other cognate subjects, ehould be taken together. We 
g to induce a more tborougli consideration of the public 
constitutional and jurisprudential subjects, upon law 
iiistitutions, and to remove those institutional and tech- 
pedimeuts which, answering no good purpose, impede 
ilt. We desire to do so dispassionately, and in the spirit 
constitution ; and we counsel a general attention to them 
if on the parljUHlfllll^ity, as a growing neoMBly. 
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Abt. xil— the legislative labours of public 

MEN. 

IT is a pity that the ta&k which Sir Eardley Wilmot has under* 
taken, of giving to the world an account of the various 
leg^Iative efforts of Lord Brougham/ has not been carried out in 
the case of our other distinguished parliamentary workers. 

Sir Samuel BomiUy, by his will| gave an intimation of his 
wishes in this respect in language of which the following is a 
transcript : — '' I have for some time past employed what time L 
have had in preparing materials for a work on Criminal Law, and 
have written some observations and collected facts upon different 
heads, which would enter into such a work. What I have 
written is not by any means in a state fit for publication, but I 
should be glad if some friend of mine would look over it, and if 
he thought that there were any extracts, or detached points of it, 
which it might be useful to publish, either as furnishing good 
observations, or affording hints which might be serviceable to 
others who may treat on the subject, that so much of them 
should be printed with my name. That such a publication may 
be injurious to my reputation as an author or a lawyer, I am 
quite indifferent about : if it can be any way useful, that is all X 
desira 

" If my friend Mr. Whishaw would look over the papers with 
this idea, and decide what should be done with respect to them, 
I should be extremely obliged. They could not possibly be in 
better hands. If it should not suit him^to undertake such a task, 
perhaps my friend Mr. Brougham, who finds time for any thing 
that has a tendency to the advancement of human happiness, would 
be able, notwithstanding his numerous occupations, to perform 
this office of friendship/' 

Mr. Whishaw was of opinion against any publication, on account 

» Lord Brougham's Acts and Bills, from 1811 to the Present Time, now 
first collected and arranged ; with an Analytical Review, shewing their 
Results upon the Amendment of the Law. By Sib J. E. Eirdlet Wilmot, 
Bart. Longman & Co. 
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of the many changes that had, since 1818, taken place in the 
Criminal Law, and of the anticipation of many of Sir Samuel 
Bomilly's proposed measures. He admitted that *' his peculiar 
habits and aversion to publishing may have contributed to this 
opinion/' But he says that he consulted others, and especially Sir 
James Mackintosh, and their judgment confirmed him. It is not, 
however^ suggested that he consulted Lord Brougham, who, as 
well as himself, gave up Sir Samuel Romilly's papers on Crimi- 
nal Law, then in his (Lord Brougham's) possession, to the family. 
Much is added of commendation of Lord Brougham, and of the 
family's gratitude for his statements respecting Sir Samuel 
Bomilly. But there is an entire forgetfulness of the confidence 
reposed in him by Sir Samuel as to the publication, and of the 
circumstance that no mention had been made of Sir James 
Mackintosh at all. 

Unfortunately the family of Sir Samuel Bomilly, with the best 
intentions, but, as we conceive, without fully appreciating the 
special motive of that excellent man, and the utility of a publica- 
tion so exactly in accordance with that motive, have, as we 
understand — ^indeed it was so stated by Lord Brougham at the 
last anniversary dinner of the Law Amendment Society — declined 
to give to Sir Eardley Wilmot, and to concur in the publication 
of, Sir Samuel's papers, conceiving that they would be unfavour- 
able to his literary reputation. 

This refusal we regard as caused by a serious misapprehension. 
The pursuit of legislative results of a valuable character, under 
the difficulties incident to the constitution of our Houses of Parlia- 
ment, would by such publication have been shewn. What circum- 
stances of occasionality induced the narrowing of a comprehensive 
purpose within a limited legislative Act, or, it might be, the part 
of an Act, a mere clause and amendment — the thing to be fought 
for at the moment on account of its feasibility — with the hope, 
and indeed as a means, of obtaining ulterior success (through the 
eventual concurrence of a reluctant assembly) of the matters that 
must needs be postponed on account of the collateral institu- 
tional arrangements that must precede or attend them; the 
sudden opening of an unexpected vista of success, the enlarge- 
ment of the proposition to meet the improved state of public 
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feeling produced by the discussioa of the leaser proposition (a 
very frequent occnnrence, for it is very common for your anta- 
gonists to make the larger premise a ground of criticism of efforts 
narrowed to square with their own prejudices) ; these, and a num- 
ber of other points, might be shown for encouragement, for warn- 
ing, for comparison of views, with great advantage to the very, 
very small body of practical legislators who are to be found in the 
Houses of Parliament. 

We could fain hope, then, that some of those members of Parlia- 
ment who publish their speeches, would also publish their legis- 
lative doings, as a vindication of themselves against the charge of 
apathy and incompetence in that which is their highest duty, 
and as an illustration of the nature of our legislative work, and 
the cases which ba£Se the aUest and most indefatigable men in 
their efforta 

When we criticise legislation, and point out the shortcomings of 
particular Acts of Parliament^ it is needful to consider what Mr. 
Helps designated the other day at Birmingham, as ** the tremen-* 
dous Ignorance" of members of Parliament on such matters, and 
how it comes to pass that every statute is shcnrn of a great part 
of its virtue by the vis inerticd of our legislators; how eagerly 
they entertain objections, how reluctantly they sustain merits. 

Observant of the action of Parliament, we applaud every effort 
of our able public men in this direction ; and we would make it 
the price of all praise of a speech, that the orator should at times 
do something in the way of actual practical legislation, or that at 
ail events he should look to what his fellow-men, distinguished 
like himself, are labouring to effect in the face of so much 
difficulty. 

Lord Brougham, able as an orator, has not stopped short of 
the fruits of oratory. He has propounded in tangible forms the 
work to be done, and in Act, in bill, in section, in clause, in 
amendment, precisely indicated the way by which a good result , 
was to have been obtained at the moment, and has on many me- 
morable occasions successfully achieved and wrought out that 
result. 

Sir Eardley Wilmot gives the legislative labours of Lord 
Brougham, classified under the heads of The Slave Trade— Law 
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of Libel and Slander — Education and Charities— Chancery and 
Privy Council and Patent Law — Real Property — Criminal Law 
— 'Bankruptcy and Insolvency — Local Courts — Law of Evidence 
and Procedure — ^Miscellaneous Acts and Bills, which bead con- 
tains some of the most vitally important. We have for the pur- 
poses of this paper transferred the list in a chronological order ; 
and in this form several important conclusions are suggested. 

It was observed not long ago by one of the law-oflScers of the 
Crown, that few know the labour of working a measure through 
Parliament by a private member, without the aid of government : 
and it is not without such experience as dictated this remark, 
that any body can pretend to judge of the amount of labour 
implied in those series of measures propounded by Lord Brougham, 
from 1811 to the present time, which are the subject of Sir 
Eardley Wilmot's work. 

Their range is of very great extent ; they comprise many 
measures touching the liberty of the subject: his liberty of 
person and of speech : the constitution and working of our 
tribunals, the House of Lords, the House of Commons, the 
Privy Council, the Court of Chancery, the Court of Bsmkruptcy, 
the County Courts ; our Criminal Laws, our Judicial Procedure, 
the Law of Evidence, and many other topics, all fruitful in prac- 
tical results, and tending to give the subject the full benefit of 
institutions which have hitherto been but imperfectly developed 
and applied, and containing many applications of principle to 
practice which should be extended by general laws to the whole 
field of legislation. 

These labours, by their reiterated appeal to the principles and 
requirements of legislation, have been among the chief means of 
bringing the public to a recognition of the predicament of the pre- 
sent moment — the absolute and immediate need of an officer of 
state, charged specially with the administration of the affidrs of 
justice and legislation, under the distinct name of Minister of 
Justice, so that name and function may assist in fixing upon that 
officer distinct responsibilities. If there had been such an officer 
of state, these labours of Lord Brougham, acting as Advocate- 
General of the state in this matter, would have been attended 
with fuller results, and at a vastly less sacrifice of time. It has^ . 
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been bis function to rouse attention, to seize tbe occasion, to re- 
inforce the propositions of otbers, and, never losing an opportanity 
to secure as much as possible, in the absence of any prevalent 
feeling in the assemblies to which he belongs. On a former 
occasion, we adverted to the neglect of our distinguished men 
in both Houses, to use their influence and powers of exposition 
in matters not yet recognised there, timidly and not quite credi- 
tably reserving their influence till opinion had already attained 
strong hold on the public feeling. Such has not been the cold 
caution of Lord Brougham ; and so, without the aid of official op- 
portunities, without other prestige than he has created by his own 
singular intellectual power and energy, unweariedly applied, we 
find him affectionately recognised as the true leader in one of 
the most remarkable efforts of the day. 

Let Lord John Russell, Sir James Graham, Mr. Gladstone, 
Lord Stanley, and every man of recognised position, take one 
practical measure in hand, not in an isolated manner, but with 
the design of filling up a scheme of general reformation of the 
law, and they also will find a willing — nay, cordial and eager — sup* 
port, both inside and outside of the Houses of Parliament, and 
they will add fresh glories to their names. 

There is now nothing new to be said on any public question: 
we are awaiting the realisation of views partaken by every class 
of the community, and it wants but the vigorous direction of our 
chiefs in Parliament, to consolidate the various discrepancies of 
opinion that distract our attention and our energies. 

We trust that when Parliament meets again, the committee 
for considering the parliamentary revision of current legislation 
will be revived, in order that opportunity may be found to ascer- 
tain the essential conditions of the instrument of legislation 
called an Act of Parliament, and the means of so ordering matters 
within it, as to enable our legislature to make the statutes, which 
are the products of the labour of different minds and bands, as 
conformable as possible to a common uniform standard, such as 
should be adopted in the acts of the same body, as all statutes — 
come from what quarter they may — in fact are. 

We will add no more on this interesting topic, but simply advise 
our readers to consult Sir Eardley Wilmot's useful volume ; to 
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bethink themselves not only of the actual results in the form of 
Acts which Lord Brougham has achieved, but of the efforts 
which he has so untiringly made, often, though at the time unsuc- 
cessful, productive of unseen or unrecognized effects, and also of 
the circumstances that have attended these efforts, and which 
have plucked away some of the advantages which their noble 
author sought to realize. 



Art. XIII.— the NATIONAL ASSOCIATION FOR 
THE PROMOTION OP SOCIAL SCIENCE. 

AT Birmingham, on Monday the 12th of October, this New 
Association, which promises to be influential in changing 
our laws, was inaugurated by an address from Lord Brougham. 
The meeting to which the address was delivered was held in the 
splendid Town-Hall of Birmingham, which was crowded to such 
a degree that the number of persons present must have been 
between five and six thousand. At a few minutes before eight 
o'clock, the President of the Association made his appearance on 
the platform, followed by Lord John Russell, and was received 
by deafening plaudits, which lasted for some minutes, and were 
repeated again and again. Lord Brougham, who read his ad- 
dress, after a few introductory remarks proceeded to divide 
human sciences into the metaphysical and the positive, the 
former dealing with abstract truth, the latter with real exist- 
ences. He said — 

*' Of these, the latter and the most important, relates either to man as an in- 
dividual, or as a member of the community ; and this, or the political, the 
social branch, is most eminently deserving of attentive study. It is free from 
the doubts and contentions arising upon metaphysical philosophy, because it 
deals not with subjects whereof not a few are placed beyond the reach of the 
human faculties, but with more practical subjects — the laws which govern man^s 
habits, and the principles of human nature upon which the structure of society 
and its movements depend, and respecting these important matters safe con- 
clusions can within certain limits be drawn. Then it must be borne in mind, 
that although very few men are or can be students of mental science, the bulk 
VOL. IV. NO. VII. L 
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of mankind are and must eter be political obserTers. The operations of tbeir 
own minds scarcelj at any time engage tbeir attention ; but the action of tbe 
GoTernment, the habits and proceedings of the people, the conduct of other 
nations, their fortunes and their (ate, form the daily subjects of reflection with 
persons even of an ordinary degree of intelligenee in every civilized community, 
and do not escape tbe observation even of those living under rulers who pro- 
hibit open discussion. For cultivating this branch of science, too, there are 
manifest and peculiar facilities. The facts on which it rests are more plain 
and tangible than those which form the ground of moral philosophy in its 
other departments. They are more obvious ; they are in most cases percep- 
tible to tbe senses; they are reducible to measure and calculation. The 
accumulation and distribution of public wealth, the prosperity or suffering of 
the people, the quiet or disturbed state of the country, the diffusion of know- 
ledge by education, the moral improvement of different classes, the action of 
the law, and its administration upon tbe habits of the community, the benefits 
which may result from individual exertions unconnected with the State, the 
increased efBcacy of such exertions when made by bodies of men, the just 
limits of public interference with private concerns (whether for encourage- 
ment or repression), the duties of the State in respect of undertaking works 
beyond the powers of individual enterprise, and the limits of those duties, the 
right and expediency of public interference with the authority or the conduct 
of parents — ^these are matters of distinct observation and connected with facts, 
so as for the most part to admit of exact calculation. Then of the paramount 
importance of these subjects, and the interest they are fitted to create 
beyond the other heads of moral science, there can be no doubt what- 
ever. The intellectual or moral habits of man, apart from his con- 
duct, form but a small, perhaps not the most interesting, chapter 
of his history. But the story of national affairs, the events or the measures 
which change the condition and which influence the fortunes of the comnm- 
nity in whole or in part, the rise and decay of institutions affecting the welfare 
of millions, the course of a poUcy upon which depends the happiness, perhaps 
the existence, of a state, the changes in the structure of government, or in 
its functions, as bearing upon the concerns of the community at large — these 
are subjects of the deepest interest, even in contemplation, but pressing still 
more upon our earnest attention because of their practical relations, and the 
tendency of their discussion to produce active exertions for the general good 
in connection with them. Let it moreover be remembered, that the facts to 
which these inquiries refer, and upon which our inferences must rest, are 
necessarily of a public nature, and so much within the knowledge of the world 
at large, as to afford a reasonable security for their being carefully observed 
and truly recorded. History, statistics, the contemporary narrative of public 
events, the details of national affairs— these are the sources from which the 
political reasoner draws his materials. Established institutions; meaaurea 
for adding to their number, or extending their scope; attempts to modify 
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some, or to alter, possibly even to dispense with them ; monuments of legis- 
lative wisdom or error; enactments regarding crimes and their punishment; 
measures of police ; judicial proceedings ; acts of the State in executing the 
laws ; — ^these are the facts which the political reasoner generalises, and on 
which he bnilds his system. When the paramount importance of moral and 
political science is regarded, and the facilities for its cultivation, from the 
nature of the evidence it rests upon, are duly considered, it has struck ob- 
servers whose efforts are directed towards human improvement, as some- 
what extraordinary that the course should not have been taken here which 
has proved so advantageous for assisting the progress of inquiry in the other 
great department of knowledge, Natural Philosophy; and they have strongly 
recommended the plan of assembling together occasionally, perhaps periodi- 
cally, the various individuals and bodies whose attention is devoted to the 
ascertainment, illustration, and general exposition of moral and political 
doctrines. It is very possible that in the end this object may be attained, 
and that the Association which we are met here to open may bear as wide 
a relation to moral and political science as the British Association, which 
has now been in successful action for eonsiilerably more than a quarter of a 
eentury, does to Mathematical and Physical Science.** 

His Lordship argued in favour of this hope for the success of 
similar associations, and concluded mth this peroration :-r- 

** Nor can any thing be more groundless than the fears of progress en- 
tertained by some, affected by more. It is in truth ignorance continued, 
not knowledge advanced, which they have to fear, nay, which, when we 
come to an explanation with them, they really do fear. Knowledge is 
power ; bnt its natural ally is the friendly power of virtue^ with which its 
dominion is willingly shared. This is above all true of the knowledge which 
we shall seek to improve and to Impart. The Supreme Disposer and Pre- 
server, who ' decketh himself with light as it were a garment, but defend- 
eth all the earth as it were with a shield,^ has provided that the false 
ateps into which we are led by the twilight, shall be prevented or retraced 
when the day dawnd. If any one is still alarmed at the force which the 
people seem to gain when their faculties are expanded by cultivation, let 
him recollect that this happy process cannot be continued, and further 
knowledge acquired, without a security being given, by tluit very increase 
of knowledge, against the delusions and excesses from which the peace of 
the community has most to fear. We are reminded by the subject, as 
well aa by the place where we are assembled, of the exquisite invention, 
the happiest perhaps in the history of science, which makes the power of 
steam provide by its expansion for its own control, the one being nicely 
proportioned to the other. Knowledge is thus both power and safety ; it 
exercises this self-control ; it gives to the mighty social engine both the 
movement and the governor :— 
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* UnmeiMred itrengUi* wilh perfect art ooinliine<1. 
Awes, Mnret, amaM«, and protects mankind.* 

But it 18 not safety alone that we effect ; we fondly hope for more ; we 
confidently look higher. Undaunted by the resistance of adversaries, 
undismayed by the obstructions which the bias of prejudice, or the con- 
flicts of faction, or the strife of controversy, raise to impede social progress, 
or to retard it, its friends lift up their view to the loftier heights where 
religious and moral truth sheds an eternal light. Piercing the darkness 
of ignorance that shrouds one region, the mists of doubt that obscure, the 
storms of passion that vex, the instinct of selfishness that chills another, 
the eye loves to repose on that bright summit where the same beams 
dispel all doubt from our opinions towards God, and warm our benevolent 
feelings towards man. 

* As lonie tall cllfl; that lifts its awftil form. 
Swells flrom the rale, and midway leares tite storm ; 
Thoogti round its breast the rolling donds are spread. 
Eternal sonshine settles on its head.' '* 

His Lordship read the inaugural address in a clear, audible 
voice, often with great animation, and started to his feet when 
reciting the concluding lines^ delivering them with great energy. 
After the delivery of this address ensued a variety of formal 
motions, proposed by Lord John Bussell, Lord Stanley, and 
others. 

The Depabtmjsnts. 

The five departments met in the Town-Hall on Tuesday, at 
eleven o'clock, to hear the addresses of the five presidents. 

Lord John Bussell, as president of the Jurisprudence depart- 
ment, observed inter alia: — 

" My noble friend, Lord Brougham, in his address yesterday, spoke of 
the County Courts, and suggested that they should have power to deal 
with certain cases of equity. I entirely concur in that opinion ; but I 
think it would be necessary that some person, and I think a minister of 
justice would be that person, should see that these courts were properly- 
constituted for the purpose. When we had in the House of Commons, 
last session, a discussion on a very important subject — a subject of the 
utmost social, moral, and religious importance — I mean that in connection 
with the dissolution of the marriage tie, it was suggested that jurisdiction 
ought to be conferred in such mattera on the County Courts. But then it 
was said that in courts which were intended solely for the recovery of 
small debts, there would be a degree of confusion and interruption, render- 
ing these courts unequal to the consideration of subjects of such grave 
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importance. Now it appears to me, that if that were the case, if the con- 
stitution of County Courts be only adapted to the recovery of small debts, 
and if as I thiuk the county ought to have local courts able to deal with 
other and more important subjects than the recovery of small debts, it 
should be the business of some department of the government to see that 
courts were properly constituted for that purpose. They have in Scotland 
an admirable syatem for the local admioistration of justice, though it 
might not be altogether applicable to this country. In Ireland, too, they 
have barristers appointed to administer justice in the counties, who, I be- 
lieve, discharge their duties most satisfactorily. Now I think it should be 
the business of this department to consider what is done in Scotland and 
Ireland, and to take care that England is not more deficient in the adminis- 
tration of local justice than other parts of the United Kingdom. I have 
always looked with disfavour on the opinion, that it is expedient and desir- 
able that justice should not be obtained except at some considerable price, 
because, otherwise, it would be impossible to curb litigation. My answer 
is, that by increasing the expense of obtaining justice you do not curb the 
spirit of litigation among the rich, while you not only curb, but altogether 
quench, the desire for justice among the poor. It has been said that you 
c;iunot go into a certain court with any chance of advantage unless you 
have a thousand pounds. Now there are very rich men who have the 
spirit of litigation to whom a thousand pounds is no consideration what- 
ever, and whom the expense would not deter from litigation ; while to 
many the expense is a practical denial of justice, and a very great griev- 
ance indeed." 

His Lordship further observed : — 

" That on one point there had been a tendency of late years to legislative 
interference, and with that tendency he was not disposed tQ find fault, though 
the question required investigation. They held nothing more sacred than 
the principle, that parents should have the disposal of their children in 
their tender years, and that every man should have the disposal of his own 
house, or, as they said, ' an Englishman's house is his castle.' Of late 
years, however, it had been urged on both these subjects, by a man whom 
he greatly honoured, and whose absence on that occasion he regretted — 
Lord Shaftesbury — ^that in certain kinds of manufactures they could not 
allow parents entirely to dispose of their children ; that the work they 
endured was far too great ; that it would destroy their strength and ener- 
gies, and prevent them receiving moral and religious education ; that if they 
went any further, they would destroy one-fourth of the manufacturing 
industry of the country, with regard to those textile manufactures of 
cotton, wool, and silk. The legislation, however, took place, and the in- 
dustry in these textile manufactures had been increasing ever since. He 
had frequently asked what were the bad effects of that legislation, and he 
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bud foQQd nothing bat that it was wrong in principle, while in pnetioe it 
was eminently suooessfol. Now, if eminently suooesBfol in practice, there 
most be some error in their decisions — something wrong about the prin- 
ciple, fle had said that an £nglishman'8 house was his castle, but Lord 
Sbaftesbary had truly aigued, that although it was his castle, he was 
not to be alloired to ahoot poisoned arrows on the community from the 
battlements. And this had been the case not only with regard to 
lodging-houses^ with reference to which they had had some legislation, but 
also with regard to the crowding togetiier of dwellings. From such causes 
there arose injury to the health, injury to the morals, and injury to the 
religion of the community. Here was a subject for investigation, viz., 
how &r interference might be permitted, and how far it would be desirable 
and beneficial. There wss another question which was worthy of investi* 
gation — how fiu* it was necessary to continue the practice of sending persons 
who came for orders to the courts of justice from one court to another, 
thereby greatly increasing the expense. The ' bandying about,* as it had 
been called by Mr. Bentham, from one court to another, was a very great evil. 
Another subject which the section over which he had to preside had to 
consider, was thsAmendments required in the criminal law ; for he believed 
that during next session some amendments would be submitted. He now 
earns to a question of very gi-eat importance — ^the codification of the 
statutes. He held that before codification they must have amendment. 
It would not do to transcribe the enactments of former days with all their 
errors. Having referred to the codes of Justinian and Napoleon, he went 
on to remark, that in this country we had not the means of enacting, by 
the fiat of an absolute sovereign, rules of law by which the country was 
to be governed ; but yet his belief was, that when we had amended the 
laws, a code might be produced of a more perfect kind than any code pro- 
duced hitherto. It will (continued his Lordship) be found in the ancient 
enactments of the very nation which has struck deep into the soil the 
guarantees of its liberty — in a civilisation more complete and more intel- 
ligent than that which existed in the time of Justinian, or that which 
existed in the time of Napoleon. Let us hope, then, that under the beni- 
ficial sway of our beloved Qaeen, we may see our code of laws improved, 
and that we may see a fabric raised which, although it may take a long 
time in the rearing, will yet be of such an order of architecture, and formed 
of such materials, that it will be an object to be reverenced by other 
nations of the globe, and triumphantly withstand all the assaults of time. 

Sir John Pakington, as president of the second department, 
that of Education, maintained that it was mischievous to deny 
that we are surrounded by masses of population, in our towns and 
in our rural districts, steeped in a description, of ignorance, 
intellectual -destitution, vice, and crime, than which sQarcely 
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any thing worse can be found In an uncivilized land; and pro- 
ceeded to discuss the usual means proposed for getting rid of 
the difficulties, in the way of removing this enormous ignorance, 
declaring that "the difficulties must be trodden under foot." 

Lord Stanley, president of the Public Health department, in 
a most thoughtful and elaborate written address, touched upon 
all the social questions that fall under these heads: (1) the actual 
condition of public health; (2) the producing causes of that con- 
dition; and (3) preventive measures.- He gave the statistics of 
death and preventable disease, and showed that sanitary measures 
were profitable to the country in a pecuniaiy point of view. 
He treated of sewerage, baths, wash-houses, model lodging-houses, 
compulsory vaccination, sale of poisons, &c., and concluded with 
this wise and eloquent peroration : — 

*' Only take Vfith you this last word ; dry and unattractive as sanitary 
studies may appear, they concern the patriot no less than the philosopher. 
They touch very nearly the future prosperity and national greatness of 
England. The effect of disease on a community is very inadequately 
measured by the number of deaths that ensue ; as in a battle the killed 
bear but a small proportion to the wounded. It is not by the crowded 
churchyards — by the frequent funerals — by the destitution of families— or 
the increase of public burdens, that you can test the sufferings of a nation 
over which sickness has passed. The real lasting injury lies in the de- 
terioration of race — in the seeds of disease transmitted to future genera- 
tions — in that physical degeneration and decay which are seldom perceived 
until the evil is past cure, and of which even then the cause remains often 
unrecognised. If the mission of England be, as I believe it is, that of 
colonisation and dominion abroad — ^if wild herds and savage races are to be 
brought, by our agency, under the influence of civilized men — if we are to 
maintain peace, to extend commerce, to hold our own among many rivals 
alike in arts and arms, it concerns us that strong hands shall be forthcom- 
ing to wield either sword or spade ; that vigorous constitutions be not 
wanting to endure the inclemencies of all climates, and the hardships of 
settlers in new countries. I believe that, whatever individual exceptions 
may be found when you come to deal with men in the mass, physical and 
moral decay are inseparable ; and it would be a small comfort to us to 
• know, that through a series of ages we had successfully resisted every ex- 
ternal aggression, if we learnt too late that that physical vigour and energy, 
by which ours is pre-eminently distinguished above every i-ace of the world, 
were being undermined by a secret and irresistible agency, the ofl&pring 
of our own selfish neglect, against which both science and humanity had 
warned us in vain." 
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The Bishop of London had been chosen president of the 
fourth department, that of ^^ Punishment and Keformation," and 
in his absence ^L D. Hill, Esq^ Kecorder of Birmingham, acted 
as president. He read a paper giving an account of the Irish 
convict prisons. 

'*In his humble judgment, the Board of Directors of Irish conyict prisons 
had prsctieally solved the problem — What shall we do with onr conTicts? 
The results of their grand eiperiment answer thus*-Keep your prisoners under 
sound and enlightened discipline until they are reformed — ^keep them for your 
own sake and for theirs. The vast majority of all who enter your prisons as 
criminals, can be sent back into the world after no unreasonable term of pro> 
bation, honest men and useful citizens. Let the small minority remain, 
and, if death arrive before reformation, let them remain for life.*' 

In the unavoidable absence of Lord Lyttleton, Sir B. Brodie 
presided in the Social Economy department, which is called the 
fifth, but which nominally includes all the rest, and actually is a 
miscellaneous department for subjects which do not faU under 
the other four heads. Sir Benjamin had been called on unex- 
pected, and his address consisted chiefly of a shrewd and sensible 
disquisition on the evils and expense of public charities, with 
their circulars, meetings, collectors, &c., their destructive influence 
upon the independent spirit of the people. The central thought 
of his address was, that '^ No one can do one-tenth so much for 
another as that other can do for himself." 

After the delivery of these addresses, about three p.m., the 
Departments adjourned to their separate rooms in Queen's Col- 
lege, where they sat on Wednesday and Thursday from eleven 
till four. Lord Stanley's department sitting nearly the whole of 
Friday also. 

First Department— Jurisprudence and Amendment of 

THE Law. 

" The Transfer of Land" was made the first subject of discus- 
sion, by papers read by E. T. Wakefield, Esq., and E. Fawcett, 
Esq., both agreeing that for small lots the cost was too great. 

By way of remedy, Mr. W. recommended the granting of cer- 
tificates with endorsement of an abstract title; and Mr. F. pro- 
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posed the division of the country into registration districts, the 
registration of land and the framing accurate maps of land for 
the purposes of registration, also that the certificate of title 
should be the only title called. Mr. Eyland pointed out the 
difficulty of description by Mr. Fawcett's plan. The Eev. Dr. 
Begg of Edinburgh hoped that, whatever improvement was 
made in reference to the transfer of land, it would be extended 
to Scotland. He wanted to see the English freehold introduced 
there ; at present the only tenure was feudal tenure. Sir Fitzroy 
Kelly thought — 

**That the foundation of any measure for the registration of titles, and 
the cheap conveyance of land, should be, that the title once registered should 
be a Parliamentary title. The party transferring would thus give to the 
purchaser all the security that was given by the conveyance of stock. There 
was no difficulty about it. With the aid of Ordnance maps, or of others upon 
a still larger scale, every square foot of land in the kingdom might be com- 
pletely identified and registered. Then came the question of title. The 
register must settle the question of title in the first person registered. He 
would suggest the formation of Courts like the Encumbered Estates Courts 
of Ireland, consisting of lawyers of high eminence and ability; and let any 
one wishing to register his title, after due notice, establish it. With regard 
to four-fifths of the entire landed property in England, there was no question 
about the title ; and he ventured to think that within two or three years the 
owners of almost all the landed property would proceed to the Courts in ques* 
tion, notice would be given to opponents, if there were any, and a title 
afforded to the proper owner. The title, as he before observed, should be a 
Parliamentary title, and the party in whose name it was registered should be 
able to transfer it as stock was transferred in the Bank of England. It would 
be objected probably that two-thirds of the landed property of the kingdom 
did not belong to any one individual, or even to one set of trustees ; but then 
that was also the case with stock. Then they might be told there would be 
facilities given for fraud by trustees. No doubt fraud might be committed, 
and so there might be in stock; but practically they never heard of it. 
Besides, that could easily be provided against. Just as in the case of stock 
a distringas could be lodged at the Bank, so in land a caveat could be lodged 
at the Registry. He thought that if provisions were made for the establishment 
of titles before a court, and by then giving absolute power to him in whose name 
the title was established to transfer it at will, a greater amount of good would 
be effected than by any single Act of Parliament passed within our time." 

In summing up on Wednesday, Lord John Russell concurred 
in the main with Sir F. Kelly; and on Thursday, on the motion 
of Mr. Edgar, this resolution was agreed to : — 
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**Tlmt Ibe piWMt tjstem of tntnifer of land isy from the esEpeme aod delaf 
iotepvable from it, a great social evil, and that the remedy lies in the direc- 
tioQ of registration, not of a^uraoces but of title, wherebj dealings with land 
as between vendor and purchaser, and mortgagor aod mortgagee, may be 
relieved from the eoinplications of trusts and equitable charges.** 

Oa the important subject of Bankruptcy, several papers were 
read condemnatory of the exieting kiw. The first was an elaborate 
comment by Mr. Sampson L. Lloyd, ^^ on the [M*oposed bill for 
the reform of the law of bankruptcy, presented by the Birming- 
ham Chamber of Commerce,'' in which he pointed out the 
defects of the existing law, and argued in favour of the. innova- 
tions su^ested in the baid bill. He, as well as Mr. Gilmour in a 
separate paper (which was read for him), illustrated by statistics 
the superior working of the Scotch system, and in particular the 
vast saving of expense under that system, seeing that the cost 
in England of distributing bankrupt estates is about 50 per cent., 
and at the lowest about 33 per cent., while in Scotland it is, on 
the average, only 8 per cent. These gentlemen stated, " That in 
the opinion of the recent mercantile conference in London, the 
Scottish system approaches nearer to perfection than any now in 
existence." In Scotland, the distinction between trader and 
non-trader was abolished by the Act of 1856, and the procedure 
18 localized by the Sheriff, or county court judge, having juris- 
diction in granting sequestration, and declaring the election of 
the trustee, who is chosen by the majority of the creditors in 
number and value, and may be removed by a like vote at a meet- 
ing duly called for the purpose ; and whose duty is to realize and 
distribute the bankrupt estate, under the direction of those of 
the creditors chosen to be *' commissioners," his remuneration 
being a per centage on the sums realized. The recently appointed 
Scotch Accountant in Bankruptcy, audits the accounts of all trus- 
tees in the country, sees that they do their duty ; and, in the event 
of the creditors neglecting to look after their own interests, may 
apply to the Court of Session to have a negligent trustee removed, 
or lodge information with the Lord Advocate to have a fraudulent 
trustee or bankrupt tried and punished criminally. Mr. Lloyd 
thought that, at the very lowest, the existing law should be con- 
solidated and amended, and that the County Courts should have 
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jurisdiction in bankmptcy ; and fiirther, that insolvency should 
be merged in bankruptcy, as the distinction between them led to 
fraud, and no advantage to the creditors. Mr. Gilmour said that 
one great desideratum was a bill giving power to interpose the 
sanction of the law to private settlements between creditors and 
their debtors, the majority of the creditors in number and value 
binding the minority. The Leeds Chamber of Commerce propos- 
ed the abolition of trustees and official assignees. Mr. Hawes, in 
an outspoken, vigorous paper, ^' On the influence of commercial 
legislation on commercial morality," asserted that the law of bank- 
ruptcy, as at present administered, first teaches and then upholds 
commercial swindling. The Leeds Chamber of Commerce thought 
that the bankrupt should be bound to shew that his inability to 
pay had been caused by innocent misfortune, and be punished 
criminally if he could not remove the presumption of fraud. 
The Liverpool Chamber of Commerce had a memorandum to 
the same effect, and several gentlemen gave strong expression to 
a similar opinion during the discussion. The Bristol and Worce- 
ster Chambers of Commerce, Mr. G. W. Hastings, and others, 
expressed themselves in favour of the Scotch system. Mr. J. 
Campbell Smith, a Scotch advocate, expressed his astonishment 
that what could be done for 8 per cent, in the northern part of 
the island, could not he done for less than 50 in the southern 
part. 

It struck him (Mr. S.) that the English practitioners in bank- 
ruptcy had improved upon the injunction, not to muzzle the ox 
which treadeth out the com, for he could hardly believe that any 
Jewish ox would, for the trouble of treading out the com, 
eat the half of it. The Scotch system did its work to the satis- 
faction of all parties at one-sixth part of the cost of the English 
system, which did not do its work to the satisfaction of any 
party that had a right to be satisfied. He saw no good end to 
be served by entering into details ; but in answer to a question by 
Lord John Russell, concerning the constitution of the " Scotch 
County Courts," and their jurisdiction in bankruptcy, he explained 
that the sheriff^ or county court judge on petition grants seques- 
tration of the embarrassed estate, which sets it aside for the 
benefit of the creditors ; that he appoints a day for the election of 
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the trustee and commissioners, and declares their election ; that 
his decUmition of their election gives them legal authority to 
distribute the bankrupt estate, for behoof of the creditors^ accord- 
ing to law, under the immediate direction of the creditors them- 
selves; so that, in fact, the creditors, fortified by judicial authority, 
realize and distribute the estate by their own servant (the 
trustee), in any legal manner most conducive to their own 
interest. He explained further, that while in all matters requir- 
ing despatch the decision of the sheriff was final, an appeal lay 
from him to the Court of Session in points of law which secured 
uniformity. Professor Levi doubted whether the County Courts 
could discharge this business, as they were overworked already. 
In summing up, Lord John Kussell remarked that the opinion 
was general, that some change of the law was absolutely neces- 
sary, and suggested that the members of the different Chambers 
of Commerce should come to some resolution on the points they 
agree upon, and report them to the meeting. Next day, accord- 
ingly, Mr. J. D. Goodman, vice-president of the Birmingham 
Chamber of Commerce, gave as the result of their deliberations 
the following unanimous resolution : — 

''That great uecessity exists for the immediate amendment of the 
Bankruptcy and Insolvency Laws of the Kingdom ; that they have con- 
sidered the various papers on this subject, read before the section 
yesterday, and also the bill recently introduced into the House of Lords 
by Lord Brougham on Bankruptcy Law Amendment, together with a 
draft bill drawn by the Birmingham Chamber of Commerce, and also the 
Bankruptcy (Scotland) Act, 19 and 20 Vict, cap. 79 ; and they are of 
opinion that these documents contain the elements from which a bill may 
be drawn to effect the remedies for the evils complained of in the adminis- 
tration of the Bankruptcy and Insolvency Laws ; and they recommend that 
a committee be nominated by this department for the purpose of drawing 
a bill, to be submitted to the Legislature in the forthcoming Session of 
Parliament, and that such committee consist of three delegates to be ap- 
pointed by the National Association for the Promotion of Social Science, 
and two delegates from each of the various Chambers of Commerce and 
Trade Protection Societies in the kingdom." 

On the 17th section of the statute of Frauds, which provides 
that no contract for the sale of goods above £10, not in writing, 
&c., can be enforced, a discussion was introduced by Mr. G. W. 
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Hastings^ in a statement that it was Lord Campbell's opinion, tliat 
no part of the statute-book led to greater injustice. He saw no 
reason why a just contract should not be enforced although it 
Tvas not in writing ; only dishonest traders took advantage of 
the law, but they ought not to have the power. In Manchester 
Avritten contracts were never used, and the consequence was, that 
the dishonest debtor always pleaded the statute. He thought 
it right to state that the London men of business were opposed 
to the repeal of this section ; but it was owing to the mistaken 
notion that its repeal would do away with written contracts alto- 
gether, when it could have no such eiFect, for the admission of 
parol evidence would not exclude written evidence. Mr. 
Theobald quoted the opinion of Lord Tenterden in favour of 
this provision. Professor Levi said that no such provision 
existed in any other commercial code in Europe, and the general 
tone of the discussion was unfavourable to the section continuing 
in force. 

Other interesting papers were also read in this department. 
Mr. Edgar, in a paper on Legal Education, recommended the study- 
of law in a philosophical manner, and as part of the education of 
a gentleman. Mr. Leveson read a disquisition on Jurisprudence. 
Professor Levi a paper on " Judicial Statistics.*' Mr. Walter 
Wilson, an essay on *^ Criminal and Accidental Poisoning." Mr. 
Arthur Symonds read an able paper upon " Recordation of the 
law, for the purposes of promulgation, administration, and legis- 
lation." Mr. Gilmour had read for him a comment "on Lord 
Brougham*s bill for introducing into England the Scottish system 
of summary diligence on bills of exchange." A proposal from 
the Bristol Chamber of Commerce, for the registrations of part- 
nerships and limited liability, was considered, and, after con- 
siderable discussion, it was unanimously agreed, in accordance 
with this proposal — 

*" That it is the opinion of this department that it is expedient to esta- 
blish a system of general registration of private partnerships." 

The great amount of work before the Education department 
w:as got through by the arrangements made and enforced by the 
chairman, Sir John Pakington, that no paper should exceed . 
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twenty minutes in reading; and that no speaker should occupj 
the attention of the meeting more than five minutes at a time. 
Progress was also facilitated by the arrangement of the papers into 
groups, ^^ Middle-class Education '' being taken first ; then ^< Edu- 
cational Endowments," on which admirable papers were read by 
l>r. Humphreys, the Eev. J. D. Collis, Rev. E. HL GiflTord, and 
others. National Education was next discussed — opening with 
a paper from Professor Pillans of Edinbui^h, contemporary 
and schoolfellow of the noble President, followed by Mr. H. S. 
Tremenhere, Mr. R. A. Slaney, M.P., and others. Miscellaneous 
papers concluded the business of the department, which was 
crowded by an attentive audience throughout the course of its 
sittings. 

The department of Punishment and Reformation, presided 
over, in the absence of the Bishop of London, by Mr. Matthew 
Davenport Hill, Q.C., Recorder of Birmingham, was also crowded 
with men interested in all the great reformatory movements of 
the day. Space does not permit us even to give the titles of 
the numerous and able papers contributed to this department 
and to that of Public Health. In the discussions of the latter, 
Drs. Conolly and Farr, Sir Charles Hastings, Dr. Southwood 
Smith, Mr. Rawlinson, and Mr. Tom Taylor, took an active 
part, contributing also most valuable papers, some of which, we 
believe, will be printed in full by the Association. 

The department of Social Economy embraced the moat varied 
and interesting subjects. Lord Brougham opened the proceed- 
ings of Wednesday by a paper on Railways, in which he 
endeavoured to demonstrate that greater risk must attend 
greater speed, and seemed to be in favour of some restriction 
of the rate of travelKng; but the sense of the meeting was 
entirely against the noble lord in the warm discussion which 
ensued, being decidedly opposed to legislative interference in 
the matter. A very^ble paper was afterwards read by Mr, G. 
W. Hastings, " On the Industrial Employment of Women." 
In discussion, Mr. Hastings urged the necessity and advantage 
of throwing open to women employments above the world's 
mere drudgery, and elevating the industrial position which the 
exigencies of the age had already called her to fill. 
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The Close. 

The interest manifested throughout the whole of these pro- 
ceedings by all who took part in or witnessed them, was 
sustained imdiminished to the close. The three sections, of 
Jurisprudence, Education, and Social Economy, terminated 
their sittings on Thursday ; but in the Public Health section 
much work remained to be done, which the indomitable presi- 
dent of that department was determined should be accomplished ; 
and where patient, untiring labour is required. Lord Stanley 
may accomplish any thing. The department, therefore, con- 
tinued its sittings throughout Friday the 11th, opening with a 
discussion on Drainage, which, as an all-important bi-anch of 
sanitary science, has occupied a large share of its attention 
throughout. The readings and discussions were carried on 
with imabated zeal and vigour, and the results arrived at, sum- 
med up by the able chairman, are such as ought to have no 
small influence on the future sanitary legislation of the kingdom. 
These results, together with the principles they teach, and the 
facts on which they rest, will be brought prominently before the 
public in the Bepprt of the Association. In the Punishment 
and Reformation department, Miss Cafpenter read a most inte- 
resting paper on " Reformatories for Girls," in the presence of 
Lord Brougham, smd other distinguished leaders of the Associa- 
tion, after which there was a general adjournment to the theatre 
of the Midland Institute, where the final meeting took place, at 
which a report of the entire proceedings was read by Mr. G. W. 
Hastings, to whose indefatigable exertions the Asssociation owes 
so much. The repoH of the Committee appointed to settle the 
constitution and future actions of the Association was also given 
in, and adopted. The following are its principal provisions : — 

«* Your Committee have csonsidered carefully the subject referred ta 
them, and report thereupon. They recommend that the name, object, 
and constitution of the Association should be as follow : — Name : The 
National Association for the Promotion of Social Science. — Object : The 
object of the Association is to aid the development of social science, and to 
guide the public mind to the best practical means of promoting the amend- 
ment of the laws, the advancement of education, the prevention and repres- 
irion of crime, the reformation of criminals, the adoption of sanitai^ regula- 
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tions, and the diffusioD of soand principles on all qaeations of social eco- 
nomy. To effect this object, the Association will bring together the various 
societies and individuals engaged or interested in farthering these aims, 
and, without trenching upon independent exertion, will seek to elicit, by 
discussion, the real elements of truth, to clear up doubts, to harmonize dis- 
cordant opinions, and to afford a common ground for the interchange of 
trustworthy information on the great social problems of the day. — Constitvr 
tion : The Association is divided into five departments, namely : — Juris- 
prudence and Amendment of the Law, Education, Punishment and Befor- 
mation, Public Health and Socud Economy. The Association consists of a 
President, Vice-Presidents, General Secretary, Treasurer, and Council, all 
to be annually elected. That the offices be filled up in the following 
manner : — 

''President: the Right Hon. Lord Brougham. — ^Vice-Presidents: the 
Right Hon. the Earl of Shaftesbury ; the Right Hon. Lord John Russell, 
M.P. ; the Right Hon. Lord Stanley, M.P. ; the Right Hon. and Right 
Rev. the Lord Bishop of London ; the Right Hon. Sir John Pakington, 
M.P. ; the Right Hon. W. F. Cowper, M.P. ; Sir Benjamin Brodie, Bart ; 
John Ratcliff^ Esq., Mayor of Birmingham. — General Secretary: G. W. 
Hastings, Esq. — Treasurer : W. S. Cookson, Esq., and a Council of sixty 
members. 

'' The* following to be requested to act as Secretaries of Departments 
during the year : — First Department, Andrew Edgar, Esq. ; Second De- 
partment, Rev. David Melville ; Third Department, Martin Ware, Esq. ; 
Fourth Department, Dr. Headlam Greenhow ; FifLh Department, T. H. 
Bastard, Esq. 

''Your Committee further recommend that the Council be summoned to 
meet once in every month, and be empowered to make arrangements for a 
proper office and staff in London, and to appoint committees and secreta* 
ries from time to time, as they may think advisable.** 

The theatre was crowded, and the proceedings having been 
conducted by Lord Brougham, ably seconded by Lord Johr 
Russell and the other presidents of departments, with the ut- 
most spirit and humour, terminated amid reiterated plaudits, a* 
universal spirit of satisfaction with the general conduct of th« 
meeting, from its commencement to its close, seeming to prevail. 



Relative to the Meeting of the Association at Birmingham 
we have just received, when on the very eve of publication, tlu 
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following letter from a Member of Parliament, to which we will- 
ingly give insertion :• 



To the Editor of the Law Magazine and Review. 

Birmingham, \*lth October^ 1857. 

Sir, — I have attended most diligently to the important pro- 
cee^^inga of the great Congress which was closed yesterday, and 
I hasten to state two omissions which seem to me much to be 
regretted. Doubtless there were of necessity others also ; but I 
wish your attention and that of your readers to be called to these 
two more especially, because the subjects below specified are of 
very great importance. 

1. The first is, what I found a very general opinion respecting 
the reports of debates in the two Houses of Parliament. I speak 
here not as a member, but on the part of the community. It is 
impossible to overrate the importance of having Parliamentary 
proceedings given to the public with fulness and perfect impar- 
tiality ; and the country as well as Parliament is deeply indebted 
to -Mr. Hansard for the extraordinary efforts which he makes, and 
has long made, to supply this want — extraordinary too, in its great 
success, considering the difficulties with which he has to con- 
tend. But I hold it to be absolutely necessary that he should 
receive such aid from the Government as may enable him to con- 
tinue his most useful labours, and afford to supply the work at a 
much reduced price ; so that all public libraries, even those of 
mechanics' institutes, and working men's reading-rooms, may 
be enabled to possess it. It was, further, the opinion of all 
with whom I have conversed on the subject during the Congress, 
that he should be so far encouraged by the State, as to make it 
easy for him to obtain better and more constant help than he 
now can afifbrd to procure. There was a confident expectation 
that a paper on this very important subject would have been 
read in the Law Department. As we were disappointed of this 
benefit, I comply with the wishes of many whom I have heard 
discuss the question, when I request you to give this suggestion 
to the friends of legal, and generally of social, improvement. 

VOL. IV. NO. VII. M 
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of LiiDitationt-*AekiiowlcdgnieDt~Payinent of Interest by Tenant for Life 
affects llemainderman. 12. Tenant for Life — Arrears of Interest — recover- 
able against Assets of Deceased Tenant for Life. 13. Trustee and Ceshdque 
Trust— Release or Discbarge from Ccslittgiie Trust— Payment of Trust Funds 
into Court on filing a Bill. — ^Trustees when jastified in taking such steps — 
Costs. 14. Will— Charity— Mortmain Act—Charity not necessarily involv- 
ing Purchase of Land— at any rate in England. 15. Will constmction — 
Condiiion to keep in Good and Tenantable Repair — Rebuilding Premises 
destroyed by Fire. 16. Policy of Assurance— Inability of Settlor to keep 
Policy on foot— Duty ot Trustees In such a case. 17. Will— Legal Devise — 
Establishment of WUL 



1. Stroughill V. QULUVER. 1 De G. & Ja, 113. 

AppeaU/rom Chambers. 

In ibis case their Lordships said, that they should in general 
decline to hear appeals directly from chambers where the parties 
had not hal an opportunity of being heard by counsel They 
had so heard them in one or two cases, but the circumstance of 
the case not having been argued by counsel had not been called 
to their attention. Their Lordships considered parties entitled to 
an opportunity of having their case so argued if they thought fit, 
and declined to hear the appeal. 



2. In the Matter of the Joint-Stock Companies' Winding- 
up Acts, 1848-1849, and of the Eoyal Bank of Aus- 
tralia. 3 Sm. & Giff, 272. 

Call under Winding-up Acts not a Specialty Debt. 

In this case, it was held by Sir J. .Stuart, V.C., assisted by 
Mr. Justice Erie, overruling the case of Henderson v. Gilchrist 
(17 Jur., 1570), that a^call under the Winding-up Acts, though 
the shareholder had executed the deed, was not a specialty 
debt, and that the official manager could merely claim as a .simple 
contract creditor. " The call," said Mr. Justice Erie, ** creates an 
original liability by force of the statute ; the right of the official 
manager to receive, and the duty of the contributory to pay, and 
tlie remedy for enforcing that duty, arose only under the statuta 
The legal and equitable liability of the party must be regarded in 
deciding whether he is to be a contributory or not, and the amount 
of the call is also limited by reference to that liability. But 
when the party has been made a contributory, the Master has a 
much wider discretion in making calls on him, than any court 
would have in enforcing the legal or equitable liability. The 
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83rJ section gives him the power to make calls before the assets 
have been collected or found insufficient, if they cannot be imme^ 
diately realized, and to make them either on the contributories 
generally, or on such individual contributories or classes as he 
may think proper, but so far only as they shall be liable in law 
and equity to pay the same ; and to make them for raising an 
amount sufficient as well for payment of all or any debts and the 
costs of winding-up, as also for the settling the claims of contri- 
butories on each other. 

'' The preamble of the first Winding-up Act of 1844, 7tb and 
8th Vict, c. Ill, states the purpose of the Act to be to extend 
the remedies of creditors against the property of joint-stock 
companies. The words of the 83rd section of the statute of 
1 848, operate to give that extension by means of calls, and the 
statute gives no warrant for the argument, that the legal qualities 
of the calls are affected by the legal quality of the liability on 
which the party became a contributory. All calls are of the 
same nature, and operate to the sauie extent, and are to be en- 
forced in the same mode, whether they were made to pay simple 
contracts only, or before the assets were ascertained to be insuffi- 
cient, or specialty debts after the same assets were exhausted 
aud the loss clear.'" 

3. Re Harrops' Estate. 3 Drew., 727. 

Convernon — Money impressed with Character of Realty not forfeited to 
Cr<ywn on Conviction of the Owner for Fdony, 

Money arising from the sale of lands under certain local acts, 
and which remamed impressed with the character of realty, was 
paid into court in the year 1842. A, who was entitled to a share 
of the money, was transported for seven years for felony. After 
the expiration of the seven years, it was held that A was entitled 
to his share, inasmuch as the money, being considered as land, 
was not forfeited to the Crown for felony. 

4. Kell v. Charmer. 23 Beav., 195. 
Extrinsic Evidence— Will— Construction, 

A testator bequeathed to his son "the sum of L x. x," The 
letters I x. x. were written in pencil in the original will, but were 
included in the probate. It appeared from the evidence, tliat 
the testator, in his lifetime, had carried on the business of a 
jeweller ; and, in the course of his business, used certain private 
marks or symbols to denote prices or sums of money, and^ accord- 
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iiig to such system, the letters L x. x. represented the sum of 
iPIOO. It was held by Sir John Romilly, IIR, that the ex- 
trinsic evidence was admissible. 

This case is somewhat similar to the case of Goblet r. Beechey 
(2 Sim. 24, Wigram, Wills, Appen. Na 1), where Sir L, Shad- 
well, V.C., admitted evidence to show that Nollekens, the sculptor, 
by the word " mod " in his will, meant " models ;" but Lord 
Brougham^ C, on appeal, reversed the decision of the Vioe- 
Chancellor. 

6. H. V. W. 8 Kay and Johns., 382. 

Hfuband and Wife— Settlement— SeparcUian'-^Folicp of the Law. 

The policy of the law of this country has always endeavoured, 
as far as possible, to secure the observance of conjugal rights, 
arising from the contract of marriage; it has therefore been 
held that any contract contemplating a voluntary separation of 
husband and wife, is void. An example of the mode in which 
this policy is carried out occurred in the above-mentioned case. 
There, by a settlement made before marriage, the husband cove- 
banted to settle property to which he might thereafter be entitled, 
upon trust, during the joint lives of himself and his intended wife, 
^* if she should so long continue to live with him, and should not 
live separate and apart from him thirough any fault of her own," in 
trust for her separate use, without power of anticipation ; and after 
the decease of either of them, " or in the event of the said intend- 
ed wife living separate and apart from her said intended husband 
through any such fault,^' upon trust, to permit the survivor in 
case of death, and the intended husband and his assigns, ^* in the 
levent of the said intended wife so living separate and apart from 
him as aforesaid," to receive this income for the rest of his or her 
life. And after the death of the survivor, " or in the event of her 
living separate and apart from her said then intended husband, 
through any such fault as aforesaid,'' for the children of the 
marriage. It was held by Sir W. Page Wood, V. C, that the 
limitation over, in the event of the wife living separate and apart 
from her intended husband through any fault of her own, was 
void ; and that the limitation to the survivor of the husband and 
wife totok effect upon the death of the husband. " As to the policy 
of the law," said his Honour^ " the diflBculty of the case is this : — 
If the limitation over had been on the wife committing adultery, 
I apprehend it would be impossible to say that such a limitation 
would be contrary to Jaw. The statute of Westminster has pro- 
vided that, in such case% a wife shall forfeit her dower ; and any 
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ol jection founded upon the circumstance that the event upon 
which the limitation over is to take effect, is the commission of an 
illegal act, would be well answered by the argument which was 
used with reference to the conditions in this case— namely, that it 
would not be impolitic, because it would only have a tendency 
to secure the due observance of conjugal duties It is probable, 
as suggested, that some reason persond to the husband rendered 
it unsuitable to trust him with the whole income ; and it has been 
argued that, as it was thus necessary to limit the whole income to 
the intended wife for her separate use, it would be unreasonable 
that she should take the whole income, as if she were living apart 
from her husband and family, and the purpose of the conditional 
limitation was to prevent this. But, whatever the object was, the 
effect is, that in any event, upon her living apart by her fault, the 
income would go to the husband." And his Honour, after referring 
to Cartwright v. Cartwright (4 De G., Maa, & G., 982), Egerton 
V. Lord Brownlow (4 H. L. Cas., 378), added, " By the policy of our 
law no state of future separation can ever be contemplated (during 
the existence of coverture), by agreement made either before or 
after marriage. It is forbidden to provide for the possible dissolu- 
tion of the marriage contract, which the policy of the law is to 
preserve intact and inviolata 

" I cannot look on this limitation for the benefit of the husband, 
in the event of the wife leaving him without cause, as otherwise 
than contrary to the policy of the law ; because it wouM give to 
the husband a benefit by waiving his marital right, which, in the 
event of the wife leaving him capriciously, might induce him to 
consent to a continued separation, in order that he might enjoy 
tliis property, instead of enforcing those rights which the law re- 
quires him to enforce, to preserve intact the marital contract." 



6. WoRTHiNOTON V. M*Craer. 23 Beav., 81. 

Infant — Advcuicemmt — Trustee — Allowance to Trustee out of Trust Fund — 
of Amount advanced hy Trustee for an ApprerUice Fee when the Fund 
was coiUingent. 

A trustee advanced a sum to apprentice an infant in the life 
of his father, who was a bankrupt, and in great pecuniary distress, 
at a time when the iufant's interest in the trust-fund was contin- 
gent, and before the power of advancement had come into oper- 
ation. It was held by Sir John Romilly, M.R., that in taking 
the accounts the trustee ought to be allowed ttie sum so advan- 
ced. " The question," said his llo.nour, " appears to me to resolve 
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itself into one which may be thiiB stated : — ^Whether the trustee 
of a fund, in which an infant cestuiqne trust has a contingent 
interest, and over which, at a period which has not yet arrived, 
there is a power of advancement, which may be exercised by the 
trustee in favour of that infant, and the trustee advances a part 
of the trust fund bond fde, for the benefit of that infant for his 
advancement in life, whether, in this state of circumstances, the 
infant can afterwards, when his interest in the fund has become 
vested and absolute, insist that the trustee shall repay the sum 
BO advanced for his benefit, and require this Court to disallow the 
amount of it in taking the accounts against him. I am of opinion 
that he cannot. I consider it to be established in this case, that, 
so far as the infant is concerned, it was very beneficial to him that 
the advance should have been made ; and, if the fund had been 
vested instead of being contingent, no question could have been 
raised respecting it 

** In the actual circumstances of the case, if this Court had been 
applied to, it would have declined to make the advance, but only 
because it might be that, by so doing, it would be parting with 
the property of another persou ; but if the fund had been vested, 
or if a stranger had been contented to incur the risk of the fund 
never becoming vested in the grandson, and had consented to 
advance the money, on the faith that, if the legacy became vested 
afterwards, the amount should be repaid to him, this Court, I 
apprehend, would not have hesitated to sanction such an arrange- 
ment 

" The trustee, the uncle, has thought fit to take that risk upon 
himself. If the infant had not attained twenty-one, the uncle 
would have to account to the person to whom the share of the in- 
fant would then have belonged, and would have been allowed no 
deduction on this account; but as the infant has survived his 
father, and attained his age of twenty-one years, I am of opinion 
that he cannot now say to the trustee, ' You must be disallowed 
this sum, because it is a sum which you ought not to have advan- 
ced, having regard to the trusts you had to perform.' 

" The question that presents itself to me is this : Who was in- 
jured by the advance ? The answer is, the person who would have 
been entitled to the legacy if the son had not attained twenty-one. 
The breach of trust was a breach of trust as against that person, 
but not as against the son ; and, in my opinion, it does not now 
lie open to the son to say, that as another person might, in a 
particular event which has not occurred, have insisted upon the 
trustee replacing the fund which had been advanced for the bene- 
fit of the son, he is entitled to put himself in the shoes of the per- 
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son who might have been injured, and compel the trustee to re* 
pay the money over again to him, the cestuique trust. 

" The only question then is, whether the uncle intended to 
make a present of this sum to his nephew or not ; if he did not, 
it must be treated exactly in the same manner as if he had sold 
out so much stock, of which he was a trustee, and had advanced 
it for the benefit of the nephew. In my judgment, the burthen 
of proving that it was intended as a bounty by the uncle to the 
nephew, lies on the nephew, and that he has failed in such proof. 

'^ In my opinion, therefore, this amount must be allowed to the 
estate of the deceased uncle."' 



7. FiNNiE V. Glasgow and SoutH-WESTERN Railway C!om- 
PANY. 3 Macqueen, H. L. Cas., 75. 

Jtu qiUBsUum tertio. 

In this case the doctrine of the jus qucmtum tertio was much 
discussed in the House of Lorda " The doctrine of the jus 
qucesitum tertio" observed Lord Wensleydale, "is very dis- 
tinctly explained by Lord Stair. He says, * It is likewise the 
opinion of Molina, and it quadrates with our customs, that when 
parties contract, if there be any article in favour of a third 
party at any time, est jus qucesitum tertio, which cannot be re- 
called by either or both of the contractors ; but he may compel 
either of them to exhibit the contract, and thereupon the obliged 
tnay be compelled to perform/ And the several instances that 
he cites from the decisions of the Court of Session under the head 
oijus qucesitum tertio, explain his meaning to be, that where 
there is an express stipulation in a contract in favour of any one, 
it is in effect an agreement between those parties that the stipu- 
lation shall be performed with him : and though the person in 
whose favour it is made is not a party to the agreement, nor at 
the time assenting to it, he may afterwards adopt the agreement 
in his favour, and sue upon it.'' 

The law of Scotland, with respect to the jus quossitum tertio^ 
differs from that of England ; for our Courts of Equity, when two 
persons, although for valuable consideration as between them-* 
selves, agree or covenant to do some act for the benefit of a mere 
stranger, that stranger cannot enforce the agreement or covenant 
against the other two, although either of the two might do so 
against the other. See Colyear v, Mulgrave, 2 Kee. 81 ; Hill v. 
Gomme, 1 Beav. 540, 5 My. & Cr. 250 ; Cramer v. Moore, 3 Sm. 
& Giffi, 14L 
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8. DuKLEViE Y. HoET. 6 Ir. Cb. Rem 82. 

Jurisdirtion — AdminiUration of AsBeU-^Inwlvency. 

It was iield in this case, by the Master of the Rolls of Ireland, 
disapproving of the cases of Thomas tiL Pinnel (15 Beav., H8), 
and in re Moylan (16 Beav., 220), that the jurisriiction of the 
G>urt of Chancery to administer the assets acquired after the 
di^cliarge of a deceased insolvent, is not taken away by the 
insolvent Act (3 and 4 Vict, & 107). And that^ therefore, a suit 
fur the administration of such assets may be maintained by a 
schedule creditor of the insolvent^ or by his personal repre- 
sentative. 

a AsTLB V. WiUOHT. 23 Beav., 77. 

Partnership — Apportionment of Premium on DissoltUion of Partnership. 

The plaintiff was a sargeon, who had taken the defendant into 
partnership for the term of fourteen years, in consideration of 
«j^o00 paid down, and a further sum of ^500 to be paid by 
inKtalments. Upon a bill being filed by the plaintiff to dissolve 
the partnership, and seeking to charge the defendant with the 
second jP500, Sir John Bomilly, M.R., held, that as it appeared 
by evidence that there were faults on both sides, a due pro- 
portion of the premium ought to be returned. "For the 
plaintiff/' said his Honour, " reference is made to a class of cases 
wiiere the partnership has been dissolved by bankruptcy, death, 
or lunacy, in which cases the Court has held, that no return of 
the premium was proper. There are certainly cases where 
Lord Eldon thought that this Court could not entertain a bill for 
the return of the premium, and that the party must be left to 
an action at law. But this certainly is not the way in which, in 
modern times, cases of dissolution of partnership have been dealt 
with ; and at tlie Bar I have obtained, and since leaving the Bar 
I have made, orders for dissolving partnerships, in which all the 
rights of parties have been determined in this Court, including 
the return of the premium, wholly or in part, and the parties 
have not been left to work out any portion of their rights at law, 
the whole of them having been determined here. 

** The rule, in which 1 have followed other Judges, is this : — 
That in the absence of any fraud or gross misconduct on either 
side, and where the continuation of the partnership has become 
impossible, by reason of incompatibility of temper, or other 
causes springing from the parties themselves, and not acoompa- 
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nied by circumstances which are controlled by the contract, I 
have treated the premium as having been paid for the whole of 
the term of the partnership. I have apportioned so much of it 
as belonged to the period the partnership had lasted, and have 
ordered a return of the rest. Here a premium of ,f?1000 (,^500 
paid down, and ^500 by instalments) was to be given for a part- 
nership of fourteen years, and therefore one fourteenth part of 
jPlOOO is, in my opinioti, attributable to each year. The interest 
of i\\e part paid is not to be accounted for, because this was ac- 
cording to the contract, and was the property of the person who 
received it." 

10. WoLLfiY V. Jenkins. 23 Beav., 53. 

Powgr of Sale — Cesser of. 

In this Case Sir John Romilly, M.R, held that a power of sale 
and exchange in a settlement will not subsist, after the union of 
the life-estate with the reversion in fee. Thus, by a marriage 
settlement, an estate was settled on the husband for life, with 
remainder to trustees for five hundred years, to secure a join- 
ture for his intended wife, with remainder to the issue, and, 
in default of issue, to the husband in fee. The settlement 
contained a power of sale and exchange vested in trustees, 
to be exercised during the life of the husband with his con- 
Bent, and after his decease, at any time or times within 
twenty-one years to be computed therefrom, with the con- 
sent in writing of the persons for the time being entitled 
to the receipts of the annual rents and profita The husband 
died without issue, having devised hi^ estate in tnist for sale. It 
was held by Sir John Romilly, M.R., during the life of the wife, 
that the trustees under the settlement could not sell the esate. 
** It must, I think," said his Honour, ** in the first place, be mani- 
fest that such a power subsists only for the purpose of the settle- 
ment, and during the ' time when the uses. of the settlement ara 
in existence ; this is the obvious and common-sense view of tne 
subject. The deed is executed, settling the property in a par- 
ticular manner, and in that settlement a power of sale and ex- 
change is introduced ; and it would be difficult, in the absence of 
any express declaration on the part of tlie parties themselves, to 
believe that they intended the power should subsist, when it was 
no longer required for the limitations contained in the settlement 
itself.'' And, after referring to Mortlock v, Buller (10 Ves., 315), 
and Wheate v. Hall (1 7 Ves., 86), add^d, ** Heie the power is to 
be exercised only with the consent of the husband during his life. 
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and after his death, or twenty-one years, with the consent of the 
person or persons for the time being entitled to the renta Now 
this provision iu the settlement, in my opinion, gives additional 
force to the argument against holding that the right to exercise 
this power is still subsisting. If it be still subsisting, who are 
the persons whose consents to exercise it are necessary? The 
settlement says, they must be persons for the time being entitled 
to the receipt of the annual rants and profits of the hereditaments 
settled. This means the persons beneficially so entitled, and 
excludes mere trustees 

*^ In that view of the case, then, who is now, or who are now the 
person or persons entitled beneficially to the rents of this pro- 
perty under this settlement ? In my opinion, no such person is in 
existence^. It is clear it is not the widow of the settlor, or her 
second husband. It is true that she is entitled to a payment out 
of the estate, which is secured by a term, but that she is not the 
person to give such consent is clearly shewn by this ; viz., assum- 
ing the power was existing, that if the husband had died leaving 
issue of the marriage, and that the power were now sought to be 
exercised under this direction contained in the settlement, the 
consent of the widow and trustees would clearly not be the con- 
sent required for the exercise of the power, but it would be the 
consent of the only son, the first tenant in tail, if adult, or, if a 
minor, of his guardian. The trustees of a settlement made for 
this lady on her second marriage, are clearly not entitled to the 
rents of the property in any sense of the term ; the trustees of 
the will of the husband are entitled, in one sense^ to the rents of 
the property, but not beneficially, and their interest, such as it is, 
is under the will, and not under the settlement. If the contest 
arose, which of the two trustees were entitled to sell this property, 
I should entertain no doubt but that the trustees under the will 
had the right, but that their power and right to do so only arose 
after the trusts of the settlement, under the limitations of the pro- 
perty therein contained had been exhausted.'' 



11. RODDAM V. MORLEY. 1 De G. & Jo., 1. 

Statute of Limitations — Acknowledgment — Payment of Interest by Tenant 
for Life affects Remainderman. 

It was held in this case by the Lord Chancellor, assisted by 
Williams and Crowder, J. J., reversing the decision of Sir W. 
Page Wood, V. C. (2 K. & J., 336), that payment by a devisee 
for life of interest on a specialty debtof his testator's in which the 
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heirs were bound, was an acknowledgment m&de " by the party 
liable by virtue of such specialty " within the meaning of the 5th 
section of 3 & 4 Will. IV., c. 42, and as such, suflScient to keep the 
right of action alive in its integiity against all parties interested iu 
remainder. 

" I should," said his Lordship, " be very unwilling to give en- 
couragement to the notioD, that there is of necessity any thing 
morally wrong in a defendant relying on a statute of limitation. 
It may often be a very righteous defence. But it must be borne 
in mind that it is a defence the creature of positive law, and 
therefore not to be extended to cases which are not strictly Vithin 
the enactment. ^ And if, therefore, on the fair c nstruction of this 
^statute, the legislature has said that an acknowledgment, made 
abroad at a particular time, shall keep alive the right — i e., the 
original right of action in its integrity — I cannot see that this 
affords grounds of complaint to the other parties liable; bearing 
in mind always that they may, if the facts warrant it, absolve 
themselves from all liability, by showing the fair presumption to 
be that the bond has been satisfied"" 



12. Baldwin v. Baldwin. 6 Ir. Ch. Rep., 156. 

TenaiUfor Life — Arrears of Interest — Recoverable againU Assets of 
Deceased Tenant for Life. 

In the case of Kensington, v. Bouverie, 19 Beav., 39, Sir John 
Komilly, M.R, is reported to have said, that *' nothing is better 
settled than that if the remainderman allows the tenant for life 
to receive the rent, without keeping down the interest, he cannot, 
after the death*of the tenant for life, ask for an account of the 
rents, and seek to establish a debt against his assets, on the ground 
that the rents were suflScient for this purpose." The Lord Chan- 
cellor of Ireland, however, after great consideration in the above- 
mentioned case of Baldwin v. Baldwin, held that, where the ten- 
ant for life of lands subject to incumbrances, permits arrears of 
interest on those incumbrances to accumulate, the remainderman 
may, after the decease of the tenant for life, claim as a debt 
against his assets the amount of interest with which the inheri- 
tance was burdened by the default of the tenant for life. It should 
be mentioned that the Lord Chancellor of. Ireland, having com- 
municated with Sir John Romilly, M.R., as to what he was re- 
ported to have said in Kensington v, Bouverie, his Honour replied, 
" that some error must have occurred in the report, which he was 
not prepared to say was strictly in accordance with what he had 
said on the occasion." — See 6 Ir. Ch. Rep., 160. 
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la In re Weight's Trusts. 3 K. & J., 419. 

TruHee and Cettuiqu^ TruM^BeUase or Discharge frgm Cettuique Trtu^-^ 
PaymmU of TruH Funds into Bank, or Filing a BiUr-^Tn^^ea vken 
justiJUd in taking tuch Stept^Casts. 

The representatives of three cestuique trusts, entitled to life 
interests in certain funds, and also to life annuities, refused to give 
discharges to the trustees on receiving what the trustees considerr 
ed what was due to them. It was held by Sir W. Page Wood, 
V.C, that the trustees were justified in paying into Court, to the 
separate account of each cestuique trust, the sum to which they 
believed him entitled, and were entitled to their costs of making 
such payments. " Every trustee," said his Honour, " has a right 
to have some sort of discharge, perhaps not a release under seal, 
unless the trust was created by an instrument under seal 

** The trustee may refuse to pay over the fund until the accounts 
are settled ; or, since the passing of this Act, he may say, I ad- 
mit that there is so much due, and may pay that into Court 
He cannot be compelled to administer the trust piecemeal. If 
the cestuique trust refuses to admit ^hat the account is correct, 
and to give a discharge, the trustee would be justified in filing a 
bill to have the accounts taken, though that course of proceeding 
is not to be encouraged as beneficial to cestuisque trust in 
general The trustee, however, is justified in paying into Court, 
under this Act, the amount which he believes to be due, and 
leaving the cestuique trust to file a bill against him to claim 
more if he chooses. It was argued that a trustee ought to pay 
in at once all that is really due, and not to pay in the fund 
piecemeal ; but, since the recent decision, any vexatious proceed- 
ing, $uch as paying :in small sums at several times, may be pun* 
ished by making the trustee who does so pay the costs thereby 
occasioned. 

" I think that the trustees were justified in paying these sums 
to separate accounts. They had a right to have a discbai^e on 
each account, and it was not an unreasonable course to take ; 
and, therefore, I cannot refuse them their costs/' 

14. The University of London v. Yarrow. 
1 De G. & Jo., 72. 

WiU Charity — Mortmain Act — Charity riot necessarily involving Purchase of 
Land — aX any rate in England^ lohere Mortmain is in operation, 

A testator bequeathed to the Chancellor, Yice-ChanceUor, and 
Fellows of London University, d^0,000, £3 per cent consols, for 
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the founding, establishing, and upholding within a mile of either 
Westminster, Southwark, or Dublin, as might be thought expe- 
dient, an institution for investigating, studying, and without 
charge beyond immediate expenses, to cure maladies, distempers, 
and injuries any quadrupeds or birds useful to man may be sub- 
ject to. It was held by the full Court of Appeal, aflSrraing th« 
decision of Sir John Eorailly, M.R. (^3 Beav., 159), that it was a 
good charitable bequest, and not within the Mortmain Act, as 
involving the purchase of land in England. "It is said/' ob- 
served Lord Cranworth, C, " that this gift is too indefinite, and 
would extend too widely ; and Mr. Cairns illustrated it iu this 
way. He said, that there is now prevailing a disease amongst 
grouse, and he a»ked whether they would be held to come within 
the terms of this charity ; I think not, for I think that when 
the testator speaks of ' quadrupeds and birds useful to mankind/ 
be means domestic animals ; that is the reasonable interpre- 
tation of the expression. But if it had a more extensive 
meaning, I should not at all say that the charity would be 
bad. And as to animals which are ordinarily kept for amuse- 
ment, that an establishment which could be effectual, to 
cure diseases amongst them would be a good charity, is a matter 
upon which I entertain no doubt whatever. Nor do I entertain 
a doubt that it would be a good pharity to establish an institu- 
tion for investigating and removing the causes of the potato 
disease, and of the vine disease ; for it would tend to the improve- 
ment of those vegetaibles, and if any sound theory were to arise 
from its investigations, it would be a most beneficial establishment 
for mankind in general. As it is, a hospital, such as is contem- 
plated by this will, already exists — the Veterinary college, where 
the diseases of not only horses, but all animals of a domestic na- 
ture, are treated. That the establishment of an institution having 
these objects in view, is a good charity within the meaning of the 
Statute of Elizabeth, is a point upon which I entertain no doubt 
vrhatever. 

" There is more plausibility in the argument that this dharity is 
void under the Statute of Mortmain, because, as it is said, it 
points to a foundation which requires the purchase of land. I 
think it, however, a complete answer to that argument, thalt the 
will points only to the purchase of land, either in the neighbour- 
hood of London or in the neighbourhood of Dublin, that neigh- 
T)Ourhood of Dublin not having been inserted at all fraudulently 
to avoid the operation of the statute, but because, as I collect 
from the will, this gentleman was a resident himself in Dublin, 
He therefore gives the option of founding the institution eitlier 
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in London or in Dublin; and, putting it at the worst, he cannot 
he held to have said more than this, that it shall be established 
at one of two places, thinking both of them lawful, whereas only 
one is lawful. 

" On this point the doctrine of Soresby v. HoUins (9 Mod., 221 ; 
cited 1 Amh.» 210), before Lord Hardwick, is applicable. There 
have also been many other cases where a testator has given an 
option to trustees to invest property in one of two ways, the one 
lawful and the other not, and it has never been held that the 
Statute of Mortmain interfered with the validity of the bequest 
I do not wish to commit myself to say, that if there had been no 
allusion to Ireland this bequest would have been bad ; for I am 
not at all clear that the establishment of such a sanatory institu- 
tion necessarily implies the acquiring of land, so as to vitiate the 
gift under the Statute of Mortmain." 

15. Grbog v. Coates. 2 Beav., 33. 

WHl — Comtruction — Condition to keep in Oood and Tenantahle Repair^ 
Rebuilding Premises destroyed hy Fire. 

Where a benefit is confen*ed upon a person under a bequest, 
which at the same time imposes upon him the performance of a 
duty, he cannot, after the acceptance of the benefit under the 
bequest^ repudiate the performance of the duty. This proposition 
has been exemplified in the above-mentioned casa There a testa- 
tor directed his trustees to allow the defendant to occupy a mill 
and other hereditaments ''so long as he should think proper so to 
do, he nevertheless keeping the same in good and tenantable re- 
pair," and paying a rent of JPIOO. The defendant accepted the 
gift, and remained in the possession of the mill until it was de- 
stroyed by fire. It was held by Sir John Bomilly, M.R., that he 
was bound to reinstate the mill, and that he was liable for rent 
in the mean time, and that he could not escape from the liability 
to rebuild, by declining any longer to retain the premises. '' I 
am of opinion," said his Honour, *' that this must be treated as an 
implied contract, entered into by the person who accepts tht" 
estate. If a bequest were made to a person of a house for twenty- 
one yearS) upon condition that he kept it and delivered it up at 
the end of the term in good and teuantable repair, if he choose 
to accept the bequest, it would be on the faith that he would per- 
form the condition which the testator had attached to it 

'' It has been suggested that the non-performance of the con- 
dition does nothing more then put an end to the term, and that 
if he did not perform the condition he could not retain the estate. 



Points determined in the Court of Chancery. 177 

I think that this is not so, and that the case is similar to this : 
A testator might leave an estate to a man for life, on condition 
that, at the end of his life, he should, by will or by bond, give a 
sum of J? 1000 to A B. Could he keep the estate, and have the 
benefit of the gift nearly all his life, and then give it up, and say 
that he was not liable to pay the «eiOOO ? Obviously not" 

16. Hill v. Tbenkry. 23 Beav., 16. 

Policy of Aimrance-^InahUUy of Settlor to keep Policy on Foot-^Duty of 
Trustees in suc/i a case. 

^ A husband on his marriage assigned a policy on his life to 
trustees as a provision for his wife, and covenanted to pay the 
premiums. He afterwards became unable to pay the premiums. 
Sir John Romilly, M.R. (the wife not opposing), ordered the 
policy to be sold, and the trustees to be repaid a sum advanced 
by them for the payment of the last premium. And he directed 
the surplus to be paid into Court and accumulated, and that the 
husband should not be sued upon the covenant. 



17. CoLCLOUGH V. BoYSE. 6 H. L. Cas., 1. 

Will—Legal Devisee— Establishment of Will. 

It was held in this case, affirming the decision of Sir W. Page 
Wood, V.C. (1 Kay, 71), and of the Lords Justices (3 De Q., 
Maa, & G., 817), that a bill to establish a will a^inst an heir-at- 
law may be maintained at the suit of a mere legal devisee not 
charged with any trust or duty under the will. 
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Statute altering the Sutjeet* matter of the Thing indemnified against. 5. 
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Negliflence on part of Guest will protect from Liability for Lo^e of Goods. 
7. Joint-Stock Company — Scire facias against Shareholder — Sufficiency of 
Affidavit— Effect of Claim of Set-off by Shareholder. 8. Master and Ser- 
vant — Liability of Municipal Corporation, acting in execution of Powers of 
Local Statute, for Acts of Servant. 9. Patent — Agreement for Use of Pa- 
tented Article.^ Whether Invalidity of Patent pnta u^ End to Contract. 10. 
Pleading — Leave and Licence — Breach of Contract. 11. Power of Attorney 
— Revocation — Feme Covert. 12. Prpictice — ^Zfo^eof Corp«M when grantable-- 
Application to enable Defendant in Custody to move in Person for a New Trial. 
13. Practice — Action for Breach of Promise of Marriage — Excessive Damages 
i*-Motion for New Trial — Admissibility of Defendant's Affidavit. 14. Pre- 
scnption Act— Unity of Seisin-^Eojoyroentas of Right by Tenants of Owners 
of Servient Tenement. 15. Scotch Sequestration — How far conclusive in 
Proceedings in Courts in England. 16. iShipping — Charter-party — Effect 
of War upon Terms of. 17. Shipping-^Disabled Ship— Power of Captain 
to bind Owner of Cargo by Contract — Charter-party— Warranty. 18. 
Water-*^Right to Underground Flow of. 

1. In re Beck V. JoHNSOK. 1 Com. Bench, N. S., 695. 

Arbitration — Award bt/ Two out of Three Arbitrators mthotU Acgridescence 

of the Third. 

By agreement, made in August^ 1856, between Beck and 
Johnson, certain matters in dispute between them were referred 
to two arbitrators named Watson and Wardle, and to such third 
person as should be ehasen and agreed on between them, before pro- 
ceeding to the reference; and Beck and Jackson covenanted and 
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agreed to stand and abide by the award of Watson, Wardle, and 
such third person — ^the award to be made on the 14th September, 
or such other time as the arbitrators, or any two of them, should 
appoint ; and it was agreed that the award made by the arbitrators; 
or any two of them, should be final. 

The two arbitrators duly appointed one Dobson to be the 
" umpire or third party; " and, on the 19th November, Dobsott 
and Watson, two of the arbitrators, made an award without no- 
tice to Wardle, the third arbitrator, and without his assent or 
dissent. 

The Court of Common Pleas held this objection fatal, and set 
aside the award.^ 



2. Lee and Othebs, Assignees, v. Sanoster. 2 Com^ Bench^ 

N. S., 1. 

BavJcrupt— Action hy Assignees mthdiU Leave of Commissioner — Appli^ 

cation to Stay, 

This action was brought, in the name of the official and trade 
assignees, to recover a debt alleged to be due from the defendant 
to the bankrupt The defendants having been summoned 
under the 120th section of the 12 & 13 Viot, a 106, and denied 
the present claim, the action was forthwith commenced by the trade 
assignees without obtaining the leave of the commissioner. 

An application having been made to stay the proceedings, on 
the ground that they were illegal under s. 153 of the 12 & 13l 
Vict, c. 106, the Court of Common Pleas held, that the obtain 
Ing the requisite leave was a matter only between the assignees 
and the Court of Bankruptcy, and not at all between the assignees 
and the other party to the suit, and that the proceedings thereforei 
Qould not be set aside in the court in which the action was 
pending. 

3. Wateirfall and OthebIs v. Penis'Tone. 6 Ell. & BL, 876*. 

BiU of Sale—Megistrationr-'What Instrummt within 17 and 18 Vict^, c 36. 

The plaintiffs were assignees of the estate of William Jenkins 
son, a bankrupt, paper-maker. Jenkinson, in 1847, mortgaged to 
a Mr. Marsh the freehold of his mill with the machinery thereon> 
In 1853 he assigned the equity of redemption to the defendant, 
together with certain machinery v)hich had been fixed in the 

1 See In re Lord v. Lord, 5 Ell. & Bl., 404. Peterson ▼. Ayre, 14 Com. 
Beneh, 665, and Russell on Arbitration* p. 209. 
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mill since the first mortgage. In 1 854, Jenkinson, in considera- 
tion of £500 advanced by the defendant, exeaited an indenture, 
by which he bargained, sold, assigned, and set over, by way of 
mortgage to defendant, machinery erected since the conveyance 
of the equity of redemption, for the purpose of carrying on the 
manufactory, a part of such machinery being screwed on and 
fixed to the mill ; and the indenture contained a covenant that 
the mill and machinery, specified in the previous conveyance of 
the equity of redemption, should be charged with the £600, as 
well as the money l)efore secured upon it 

The bankrupt remained in possession for more than twenty-one 
days after the making of the indenture, which was not registered 
under 17 & 18 Vict., c. 36; but subsequently, in anticipation of the 
bankruptcy, the defendant took possession and entered on the 
mill and machinery. 

The plaintiflfe, as the assignees of Jenkinson, having brought 
the present action to recover the machinery, the Court of Queen's 
Bench held that they were entitled to recover, the conveyance of 
the machinery being void as against them for want of registration ; 
for that, under the interpretation clause of 17 & 1 8 Vict, a 36 (s. 7), 
the machinery was personal chattels, as the intention of the par- 
ties appeared to be, that the machinery should pass separately 
from the realty, and so it had not become parcel of the freehold 
by annexation, subsequent to the conveyance of the equity of re- 
demption. 

4. Pybus V. GiBB, Bolton, AND HiNDMARSH. 6 Ell. &BL, 902. 

Band of Indemnittf—Efect of Statute altering the Subject-matter of ike Thing 
indemnified against. 

The plaintiff was, on the passing of the first County Court act, 
9 & 10 Vict, a 95, appointed high bailiff of the County Court of 
Korthumberland, and the defendant Gibb was appointed by the 
plaintiff to act under and for him as a bailiff of the said Court, 
and a bond was executed by Gibb and the other defendants as 
his sureties, conditioned for indemnifying the plaintiff as such 
high bailiff against liabilities from Gibb's misconduct in his 
office. 

At the time the bond was executed, the jurisdiction of the 
County Court was regulated by statute 9 & 10 Vict, c. 95. After 
the execution of the bond, the jurisdiction of the County Court 
was extended and increased by statutes 10 & 11 Vict, c. 102 ; 
12 & 13 Vict, c 101 ; 13 & 14 Vict, c. 61, and 14 & 15 Vict, c. 52. 

On an action against the sureties on the bond, the Court 6f 
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Queea's Bench held, that the statutes last mentioned had so ma- 
terially altered the nature of the office of bailiff, that the sureties 
were no longer liable to indemnify the high bailiff, even though 
the misconduct of Gibb was in respect of a matter within the 
jtirisdiction of the first act 9 & 10 Vict, c. 95, in respect of which 
the duty of the bailiff was not altered by the subsequent acta 

Lord Chief- Justice Campbell in delivering judgment observed, 
" The law on this subject was much discussed in the case of 
Oswald V. Mayor, Aldermen^ and Burgesses, of Berwick-upon- 
Tweed (5 House of Lords' Cases, 856 ; 3 Ellis & BL, 653 ; 1 
Ellis & Bl., 295), and it may be considered settled law, that where 
there is a bond of suretyship for an officer, and, by the act of the 
parties or by Act of Parliament, the nature of the office is so 
changed that the duties are materially altered, so as to affect the 
peril of the sureties, the bond is avoided. Even if the sureties 
were consenting parties by parol to such a change, it could hardly 
affect their liability under the bond. The question is^ whether 
the nature and functions of the office or employment are changed ; 
for, if they are, it is uot the same office within the meaning of 
the bond. That was the doctrine laid down in the judgment of 
this Court in Mayor of Berwick v. Oswald (1 Ellis & BL, 295). 
Some of the judges in the Court of Exchequer Chamber (3 Ellis & 
Bl., 653) thought that this principle was wrongly applied, and the 
judgment erroneous : but all agreed that the principle was right, 
and the judgment was finally affirmed in the House of Lords (5 
H. It Ca., p. 856). Then, such being the general principle, we 
come to apply it to this casa When the bond was given, the 
principal was bailiff of a county court, then having its jurisdiction 
under stat. 9 & 10 Vict., c. 95, and being a court *for the more 
easy recovery of small debts and demands,' with a jurisdiction 
limited to £20. The condition provides for the due execution 
by Gibb of his office as bailiff according to that Act, and ' all 
such general rules as had been, or should from time to time be 
made, for regulating the practice and proceedings of the said 
couit in respect of the office.' " 

Kot, be it observed, according to such Acts of Parliament as 
might be mxide respecting the office. Then the court and the 
office being of this nature, and, such being the condition, various 
statutes are passed. 

f^ifij these the jurisdiction of the court is raised from £20 to 
£50 ; and by consent the court may take cognizance of a cause 
to any amount. This extension of jurisdiction, since the bond 
was given, make the court no longer one merely for the recovery 
of small debts aud demands Then, under statute 9 & 10 Viot., 
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c 95, 8. 106, the bailiff might not sell goods taken in execution 
without a sworn appraisement By a subsequent Act the bailiff 
himself may act as a broker ; and the intervention of a third 
person a9 sworn appraiser is no longer required. By other Acts, 
jurisdiction in bankruptcy is transferred to the County Court ; aod, 
by another Act, power to arrest absconding debtors is given. Under 
these latt^ Acts, the bailiff may have to execute warrants directed 
to him, involving liabihties not of £20 only, but of any amount. 
By another enactment, the fees are no longer to be regulated by 
schedule (D) to stat 9 & 10 Vict, c 95 ; and this is important, 
as the condition is express that the bailiff is to take no fees save 
those authorized by that schedule I think we cannot consider 
that as not an essential part of the condition. There being then 
an increase in the jurisdiction of the court as to amount, a change 
in the natme of the court, by giving bankruptcy jurisdiction and 
jurisdiction over absconding debtors, and the table of fees being 
altered, I think that the office is essentially changed, and the 
sureties no longer liable. It was said that the breach here was 
one for whidi ttie sureties would have been liable if the office had 
remained unchanged. I think it would be most inconvenient if 
the sureties were liable for the breach of the original duties of 
the office, and not for those superadded, so as to require discri- 
mination as to the duties, all performed by the same officer iu the 
fiame office. But we need not discuss that ; for we have the ex- 
press authority of the House of Lords upon it, in Bonar v. Mac- 
dooald (3 H. L. Ca., p. 226), That was an appeal from Scotland ; 
but on this sulgect the laws of the two countries are essentially 
tiie same. It was not the case of an office, but of an employ- 
ment: fresh duties had^ without the consent of the surety, been 
added to the employment ; and then the principal made a de£iult 
that was within the scope of his original employment. For that 
default the action was brought It was argued there, as here, 
that the liability should be the same as before ; but the House of 
Lords, affirming the judgment below, held that, after the addition 
of fresh duties, the employment was essentially altered, and the 
sureties discharged. That is precisely in point. There is no in- 
convenience : for when an Act of Parliament alters the duties of 
an officer, it will be e^y to require hina to give fresh sureties, or 
the surety bonds may be framed, as suggested by Maule, in 
Mayor of Berwick v. Oswald (3 Ellis & Bl., 665), so as to continue 
the liability of the sureties, whatever alteration might take place 
by Act of the Legislature, As it is, I think the liability of the 
sureties on this bond at an end* 
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5. CoOPElt V. WOOLFITT. 2 H. & N., 122. 

ETnhtements — a# between Devisee and Executor, 

The plaintiffs' testator, W. Cooper, by his will devised to M. 
Wooliitt certain laud called the " Claypits/' and bequeathed to 
Cooper and Woolfitt all his moneys, &c., personal estate, and 
effects whatsoever and wheresoever, not therein Bpecifically be- 
queathed. There was no specific bequest of growing crops ; and 
at the testator's death there was on the land a crop of corn and 
barley, which the testator had himself aowa 

The plaintiffs, as the executors, claimed this growing crop as 
emblements, and entered at the proper time for the purpose of 
cutting it, but were obstructed by the defendant. 

The Court of Exchequer held, that Woolfitt, the devisee of the 
land, was entitled to the emblements growing upon it at the time 
of the testator's decease, the general words in the will not being 
sufficient to exclude the general rule of law, that as between exe- 
cutor and devisee the emblements belong to the devisea 

6. Oahill v. WRiaHT. 6 Ell. & Bl., 891. 1 

Innkeeper — What Negligen<^ on part of Quest wiU protect from lAabilUy for 

Loee of Qoods^ 

This was an action, in the Court of Record at Manchester, for 
loss of the plaintiff's watch and some sovereigns at the defendant's 
inn, whilst the plaintiff was staying there as a guest The plain- 
tiff, after displaying a quantity of sovereigns in the commercial 
room of the inn, had gone to bed, leaving the door of his bed- 
room ajar, with his watch on the table, and his money wrapped 
Up in paper in his trousers' pocket, which lay on a chair. The 
Recorder directed the jury to find for the plaintiff, unless they 
were of opinion that there had been gross negligence on his part ; 
but the learned Records did not explain what would constitute 
gross negligence. The jury having found a verdict for the plains- 
tiff, the Court of Queen's Bench granted a new trial on the 
ground of misdirection. 

" The legal meaning of gross negligence," 6aid Mr. Justiiee 
Krle, in delivering judgment, " is greater negligence than the ab- 
sence of ordinary care. It is such a degree of negligence as in- 
cludes the loosest degree of care, and is said to amount to dolus. 
The rule of law resulting from all the authorities is, that in a 
case like the present the goods remain under the charge of the 
innkeeper, and the protection of the inn, so as to make the inn- 
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keeper liable as for breach of duty, unless the negligence of the 

fuest occasions the loss in such a way, as that the loss would not 
ave happened if the guest had used the ordinary care that a 
prudent man may be reasonably expected to have taken under 
the drcumstancea" 



7. Wyatt v. The Dabekth Valley Railway Company. 
2 Com. Bench, N. S., 110. 

JoirU Stock Companif — Scire Facias against SharehMteT'-^Sufficienetf of 
Affidavit— Effect of Claim of Set-off hy Shareholder, 

Application being made to the Court of Common Pleas under 
the 8 and 9 Vict, a 16, a 36 (the Company's Clauses Act), for 
leave to issue execution against certain shareholders, the following 
objections were taken by the shareholders to the proceediuga 

Ist, An objection was taken to the affidavit on which the appli- 
cation was founded, which stated that two writs of Fi Fa had 
been issued against the Company, and returned nulla bona; that 
the deponent believed, from inquiries which he had made of the 
secretary and a shareholder, that the Company had not at the 
time of the receiving of the judgment, or since, any property, 
goods, or chattels, and that any execution against them would be 
ineffectual, and that all due diligence and means had been used 
to obtain satisfaction, and that the deponent, as clerk to the 
Company's solicitor, had transacted much of their legal business, 
and thereby become well acquainted with their position and cir- 
cumstances. The Court held that sufficient appeared on the 
affidavit to shew that due diligence had been used to obtain satis- 
faction of the judgment against the Company. 

2nd, One of the shareholders set up a counter-claim against 
the Company to a greater amount than the extent of his shares 
in the capital of the Company not then paid up. 

The Court, however, held, that this was no answer to the appli- 
cation. The plaintiff had a judgment against the Company — 
the shareholder against whom the execution was, asked a mere 
counter>claim available in an ordinary action. It might be that 
the shareholder would have some defence on the scire facias ; but 
that afforded no ground upon which the Court, at that stage of 
the proceedings, could deprive the plaintiff of the remedy given 
liim by law. 
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8. ScJOTT V. The Mayor, &c., of Manchesteb. 2 H. & N., 204. 

Master and Servant — lAabUity of Municipal Corporation, acting in exect^ 
tion of Powers of Local /Statute, for Acts of Servants. 

The defendants, a municipal corporation, were empowered by 
special act of parliament to construct gas works, and to supply 
gas, and sell and dispose of the coke : the surplus profits to go 
in reduction of the water-rates, and otherwise towards the im- 
provement of the town. The declaration, in this action, alleged 
that the defendants employed workmen to lay down the pipes, 
who so negligently conducted themselves, that a piece of metal 
was projected against the plaintiff The defendants pleaded that 
the grievances were bona fide done by the defendants in the 
course of executing the powers conferred on them by their Act, 
and without any neglect, misconduct, &c., of the defendants^ 
otherwise than by their workmen or one of them, and that the 
workmen were well-skilled, and qualified and proper persons to be 
employed by them. 

On a demurrer to this plea, the Court of Exchequer held it to 
be no answer to the action, and this judgment was affirmed by 
the Court of Exchequer Chamber. 

9. Lawes V. PcjRSER & Others. 6 Ell. & BL 930. 

Patent— Agreement for Use of Patented Artide—Whether Invalidity of 
Patent puts an End to Contract, 

This was an action for a sum agreed to be paid by the defen- 
dants to the plaintiff, for each ton of an article manufactured and 
sold by the defendants by the permission of the plaintiff, who 
had letters-patent for the sole manufacture and sale of that ar- 
ticle. The defendants pleaded that the letters-patent were void, 
and the defendants had a right to make and sell the article with- 
out the plaintiffs permission. 

The plaintiff having demurred to this plea, the Court of 
Queen's Bench held the plea bad, inasmuch as the invention 
having been used by the permission of the plain tifl^ and there 
bein<y no allegation of fraud, or of any thing equivalent to evio- 
tion,*'the defendants were not at liberty to set up as a defence 
that the patent was void. 
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10. DoBSON V. EsPiR 2 tt & N^ 7S. 
PUading-- Leave and Licence — Breach ef Contract. 

This was an action arising out of sale by auction. The defen- 
dant having become the highest bidder for certain lots, failed to 
pay for the same ; and thereupon, in complianoe with the conditions 
of sale, the lots were again put dp for sale at the defendant's risk, 
and purchased at a less price than defendant had bid ; and the 
declaration further stated that the defendant had not made good 
the deficiency. The defendant pleaded to the breach complained 
of — ^that be had committed the same by the leave and Uoenoe of 
the plaintiffs. 

On a demurrer to this plea> the Court of Exchequer (<iw- 
eentiente Bramwell R) held it bad, Mr. Baron Martin observ- 
ing, " If a party is relieved from the performance of his promise, 
the proper expression is^ that he is ' exonerated or discharged ;' 
it is an abuse of language to call it leave and licence." 

11. Clabb; t. Laubib, P. O. of thb Union Bank. 
2 a & N., 190. 

Power ofAttametf — Revocation — ^Feme Covert, 

The plaintiff was trustee for the separate use of a Mrs, 
Tyrwhitt, a married woman, of certain government stock. The 
plaintiff gave to the Union Bank a power of attorney to receive 
the dividends, and at the same time directed the Bank to pay the 
dividends to Mrs, Tyrwhitt, who directed them to pay the divi- 
dends to Salter & Bigwood, bankers at Brussels^ to whom she 
had pledged them for advances made to her husband. The divi- 
dends had been for some time so received and applied, when Mrs. 
Tyrwhitt wrote to the Union ELiLk as follows : '* I think it right 
to inform you that, in consequence of the death of one of my 
trustees, as well as of my having left Brussels, I have been 
obliged to have a new power of attorney made to receive my own 
dividends, and I shall not therefore have occasion to trouble you 
to do so." No new power was made out^ and the Bank received 
the ensuing half-yearly dividend, and transmitted it to Salter & 
Bigwood. This action was brought to recover the amount of the 
dividend so received ; and the Court of Exchequer Chamber held 
that the letter of Mra Tyrwhitt did not amount to a revocation 
of the authority she had given the defendants to pay over the 
money they received to Salter & Bigwood, and ihoX the plaintiff* 
could not recover. 
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12. Benns V MosLEY AND CoBBETT. 2 Com. Bench, N.S., 116. 

Practice — Habeas Corpus when grantaUe — Application to enable Defendara 
in Ciistody to move in Person for a New Trial, 

The ivife of Cobbett, one of the defendants in this case, in 
which a verdict had been given for the plaintiff, applied for a 
Habeas Corpus to the keeper of the Queen's Prison, in which the 
defendant was con&ned, to bring him up before the Court to 
D)ove for a new trial. 

The Court of Common Pleas after consulting the judges of the 
other courts, and referring to Attorney- General V. Hunt, 9 Price 
145 ; Same v. Cleare, 2 JDowl., Practice Cases, 668 ; and Ford V. 
Nassau, 9 M. & W., 793, refused the application, quoting with ap- 
probation what Baron Parke said in Ford y. Nassau, ^' That a writ 
of habeas corpus is issued for some specified purpose, either ad 
testificandum, or ad respondendum^ as the case may be ; there 
is no general form for a writ of habeas corpus, and, as there is no 
authority for doing this, we cannot grant the application." 



13. Smith v. Woodfine. 1 Cona. Bench, N.S., 660. 

Practice — Action for Breach ofPromMc of Marriage — Excessive Damage^-^ 
Motion for New Trial'^AdmisgibUity of Defendan^$ Affidavit. 

A verdict having passed against the defendant in this action 
with £3000 damages for breach of promise of marriage, he moved 
for a new trial on the ground of excessive damages. 

On the trial the plaiotiff's father swore that the defendant had 
stated to him that the profits of his business equalled £6000 a 
year, and that he had nearly £19,000 besides. 

On the argument of the rule for a new trial, an affidavit was 
produced from the defendant, that his actual property was consi- 
derably less than it had been represented to be. This affidavit 
was objected to under the 14 & 15 Vict., c 99, s. 4 ; and the 
Court of Common Pleas refused to disturb the verdict, holding, 
in accordance with Gough V. Farr, 1 Y. & J., 477, and Wood v. 
Hurd, 2 N.C., 166, 3 Scott, 868, that the amount of damages was 
for the jury alone to decide, and that the Court could not go into 
the question of the value of the defendant's property. 
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14 Wabbubton v. Parke. 2 H. & N., 64s. 

PreKtiption Act — Unity of Seuin^EnjoymerU ob of Right hy Tenants of 
Owners of Servient Tenement. 

This was an action of replevin of cattle taken by the defen- 
dant on Wheelton Moor. In 1 796, Heniy Sudell was seised in fee 
of a certain farm belonging to the plaintiff, and also of an estate 
for life in Wheelton Moor, and in 18^2 Sudell and the tenant in 
remainder joined in a conveyance of Wheelton Moor to William 
Crerie, in fee, that he might be tenant to the prcBcipe for the pur- 
pose of suffering a recovery, in order to create a mortgage terra, 
hut no recovery was suffered. In 1827, Sudell became l^nkrupt, 
and by subsequent conveyances his interest in Wheelton Moor 
vested in the defendant, and his interest in the farm vested in 
the plaintiff Sudell always occupied the farm by his tenants, 
who had enjoyed without interruption the right oi depasturing 
their cattle on the moor. In the year 1856, the defendant dis- 
trained the plaintiff's cattle, damage feasant, when the plaintiff 
claimed the right of common by enjoyment as of right for the re- 
spective periods of sixty and thirty years, mentioned in the Pre- 
scription Act (2 «& 3 Will IV. c. 71.) 

The Court of Exchequer held — First, that there was no unity 
of seisin to extinguish the easement or prevent its existenca 

Secondly — That the title to the tenements was such that there 
could not, in point of law, have been an enjoyment of the right 
of common for the period of sixty years as of right ; for Sudell 
being owner in fee of the farm, and also tenant for life and occu- 
pier of the common, the rights of the tenants of the farm over 
the common were derived from him, and as he could not bave an 
enjoyment as of right against himself within the meaning of the 
statute, so neither could his tenants. 

Thirdly — That the conveyance by Sudell in 1822, to make a 
tenant to the prcecipe, made no difference, and consequently that 
the thirty years' claim could not be supported. 

15. O'Brien v. Sir William Don, Bart. 1 Com. Bench Rep., 

N. S., 702. 

Scotch Sequestration — How far conclusive in Proceedings in Courts in 

England. 

The defendant was arrested on a Ga sa, upon a judgment ob- 
tained against him in the Court of Common Pleas, and was dis- 
charged by order of a Judge, on the ground that he had at the 
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time of the arrest obtained his protectioa from process under a 
Scotch sequestration. Upon a motion to rescind that order, and 
for leave to issue another Ca sa, the Court of Common Pleas held 
that it was not competent to them to inquire into the trading 
upon which the sequestration was founded, although fraud was 
suggested, Chief- Justice Cockburn observing, " The case of Barrow 
V. Poile is directly in point. The protection granted under the 
Scotch Sequestration Act, 2 & 3 Yict, a 41, s. 18, is quite analo* 
gous to the certificate under the 205th section of our Bankrupt 
Act, 12 & 13 Yict, c. 106. It is clearly established that, where a 
bankrupt has obtained his certificate, the petitioning creditor's 
debt, the trading, or the act of bankruptcy, cannot be called in 
question in a proceeding like thi& The principle is the same as 
applied to the warrant of protection granted under a Scotch 
sequestration." 



16. Reid v. Hoskins ; Avery v. Bowden. 6 Ell. & Bl., 953. 

Shipping — Charter-party — Effect of War %tpon Terms of. 

In the first case, the declaration set out a charter-party, by 
which it was agreed that the plaintiffs ship, Themis, should pro- 
ceed to Odessa, and there load from defendant s agent a cargo of 
specified goods, and therewith proceed home, a specified number 
of running days being allowed for loading and unloading, and 
tfen days for demurrage after the laying days : that the ship pro- 
ceeded to Odessa: that the time for loading had elapsed, but the 
defendant made default in loading. 

The defendant pleaded that, after the vessel proceeded to 
Odessa, and before the alleged breach of contract, war was de- 
clared by the Queen against the Emperor of Russia, and war had 
ever since existed between this kingdom and Russia, of which 
plaintiff and «iefendant had notice before the alleged breach : 
that Odessa was part of the empire of Russia ; and plaintiff 
and defendant were subjects of this kingdom, and not of Russia; 
that the ship was a registered British ship; and no licence from 
the Queen could be obtained for loading the ship at Odessa ; 
that defendant could not have procured a cargo or loaded the 
ship as agreed, nor could plaintiff have received such cargo 
without trading or corresponding with the enemy. 

Issue being taken on this plea^ it was proved that the master 
of the plaintiffs ship was directed by the defendant to apply for 
a cargo to Mr. Matthison (his agent at Odessa), who, before the 
expiration of the running days, and before the Ist April, when it 
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was known at Odessa that war was actually declared between 
England and Russia, repeatedly told the master that he should be 
unable to procure a cargo owing to a Russian prohibition ; and 
endeavoured to persuade the master to quit Odessa without a 
cargo, upon certain terms inconsistent with the charter-party. 
The master continued to demand a cargo till after the 1st April ; 
and on a later day, but, before the expiration of the running, and 
demurrage days, left Odessa in ballast 

The Court of Queen's Bench having held that these facts 
proved the defendant's plea, that judgment was affiitned on 
error to the Court of Exchequer Chamber. 

The Court of Queen's Bench also held (and the Court of 
Error affirmed this judgment), that assuming that the defendant's 
agent had on his part rt^nounced the contract before the declara- 
tion of war^ such renunciation, not being accepted by the 
master, constituted neither a dispensation nor cause of action. 

In Avery v. Bowden, the defendant contracted by charter- 
party to load a cargo, on board the plaintiff's ship, then to pro^ 
ceed from a British port : if, before the ship's arriving at Con- 
stantinople, " war had commenced,'' and was continuing on her 
arrival there, a cargo was to be loaded there at a reduced rate of 
freight The Court of Exchequer Chamber held, affirming the 
judgment of the Court of Queen's Bench, that it appearing that 
the plaintiff and defendant were British subjects, this stipulation 
related to war between Russia^ the state in possession of Odessa, 
and Great Britain^ and not to war between Russia and Turkey, 
the state in possession of Constantinople ; and, therefore, war be- 
tween Russia and Turkey having commenced before and continu- 
ing at the ship's arrival at Constantinople, but war between Great 
Britain and Russia not being commenced till afterwards, the al- 
ternative contract for loading at Constantinople did not take 
effect 

17. GiBBS V. Obey. 2 H. & N., 22. 

Shipping — Disabled Ship — Power of Captain to bind Owner of Cargo 
by Contraet-^Charter-party— ^Warranty* 

A cargo of guano was shipped from the Chinca Island, to 
London :by the "Oriente." 

The " Oriente" having become disabled, put into Valparaiso, 
was condemned, and her cargo taken out of her. The captain, 
" for account and risk of the owner of the cargo," chartered the 
*< Fairy Queen " to take on " the cargo brought by the ' Oriente,' 
being 470 tona more or less^ not exceeding what she can reason* 



Points determined in the CourtB of Common Law. 191 

ably stow/' at the rate of £-5:2:6 per ton. The owner of the 
cargo had an agent at Valparaiso, of which the captain of the 
" Oriente " and the " Fairy Queen " were aware, but no reference 
was made to him. After the guano had been loaded oil board 
the " Fairy Queen," the captain of that vessel said that he had 
not more than 350 tons on board, and ultimately the captain of 
the " Oriente " agreed that freight should be paid on the full 
quantity of guano mentioned in the charter-party ; and, in order to 
carry out the agreement, a bill of lading was signed by the cap- 
tain of the "Fairy Queen,'' making the guano deliverable to 
Murrietto and Company, the agents for the general average set- 
tlement of the " Oriente," or their assigns, he or they paying 
freight for the guano as 470 tons, as per charter-party. 

On a special case stated arising out of these facts, the Court 
of Exchequer held, First, that the master of the " Oriente" had no. 
power to bind the owners of the cargo to pay the freight men- 
tioned in the bill of lading. Secondly, that the charter-party 
contained no warranty that the cargo amounted to 470 tons more 
or less ; and therefore the owners of the cargo were not liable 
under the charter- party for not loading a full cargo. 

18. Chasemore V. RICHARD& 2 H. &.N., 16& 
Water-^Right to Underground Flow of, . 

The plaintiff was the owner, of a mill on the banks of the 
river Wandle, which had been, worked by the water of the river 
for sixty years. The Croydon Local Board of Health, to which 
the defendant was clerk, had sunk a deep well on a piece of 
Und belonging to them at Croydon, about a quarter of a mile 
frpm the commencement of the river Wandle, and had, by pumps 
and a 8team-engine,diverted the underground water, which would, 
otherwise have percolated the soil and iiowed into the river. 

This action was brotight to try the legality of that act of the 
Board of Health, and tiie Court of Exchequer, whose judgment 
was aflSrmed by the Court of Exchequer Chamber (Coleridge J. 
dissentiente), held, that the diversion of the water was lawful,. and' 
that the actipn could not be sustained. 



192 



ftliort itotes of gteto Boolts. 



[•^« All Law Books and works of interest to the Legal Profession, for- 
warded to the Editor of the Law Magazine and Law Retiew, will be 
noticed — either shortly, or at length — in its pages.]] 



The cases of Westerton v. LiddelL and Beale «. Liddell, as heard and de- 
termined bj the Consistory Court of London, the Arches Court of 
Canterbury, and the Judicial Committee of the Privy Council. By 
E. F. Moore, Esq., M.A., Barrister-at- Law. London: Longmans 
and Co., 1857. 

The two cases abore, commonly known as the St. Paul's and St. Barnabas 
Cases, are fully and ably reported in the 189 pages of the handsome 
volume before us. They who professionally or personally are interested 
in the accurate report of the litigation in question, owe much gratitude 
to Mr. E. F. Moore, for his full and authentic history of what has been 
elevated, from the position of a sectarian squabble between parochial bigots, 
to the dignity of a learned controversy upon Ecclesiastical Law. Mr. 
Moore, we regret to see, does not anticipate such a sale of his work 
among the public as will remunerate him.. It has been with him merely 
a labour of love and duty to give us this well-edited report It would 
thus seem that unfortunately the holy hatred which subsists among 
parties in the church, though perfectly adequate to the stirring up in all 
dioceses abundance of angry and costly warfare, is quite insufficient to 
induce religious disputants to inform themselves accurately of what has 
been declared to be the law on the questions they agitate, or what 
its foundations are in history and reason. 

Mr. Moore's Report (the last paragraph but one, which relates to eotls^ 
not omitted) ought, however, to be studied carefully by every zealot, 
whether lay or clerical, before he invokes the aid of the law, and by every 
lawyer — at least so soon as his aid or authority is required to compose 
ecclesiastical dispute. 
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1. Vacation Thoughte on Capital Punishment. By Charles Phillips. 
Esq., Commissioner of the Insolvent Debtors' Court, &c. London : 
Ridgway, 1857. 

2. Considerations on the Punishment of Death. By Charles Neate, Esq., 
Barrister-at'Law, and Fellow of Oriel College, and Member of Par- 
liament for the City of Oxford. Ridgway, 1857. 

3. Three Papers on Capital Punishment. Ordered to be printed by 
the Society for Promoting the Amendment of the Law. 

The subject of capital punishment is still being actively canvassed, a« it 
would seem from the above contemporaneous publications. We, how- 
ever, have not been able to discover in any of these pamphlets either 
arguments or practical suggestions with which those acquainted with the 
controversy are not already familiar. Mr. Phillips, e. ^., thus sums up 
his reasons for advocating the repeal of the punishment of death: — 

" Becatite the giving and taking away of life appertain erclusirelj 
to God. 

*' Because, being fallible, we should not punish ; when, if wrong, we 
have no power of reparation. 

^' Because the crimes, in respect of which it has been repealed, have 
not increased notwithstanding a progressing population. 

^' Became executions, by hardening and brutalizing the human heart, 
produce the «vils they are intended to restrain. 

^* Because^ by inducing juries to evade their oaths, it defeats the end 
and degrades the dignity of justice. 

*' Because^ while its severity deters prosecution^ the uncertainty of its 
infliction gives encouragement to crime. 

^^ Because our abhorrence of bloodshed often gives immunity to guilt, 
and our proneness to err but too often sacrifices the innocent; and, 

*^ Because its discontinuance in some portions of Europe and America 
has been adopted with advantage to their various communities." 

Now, all the above reasons have been already ofitea advanced ; andL, 
although Mr. Phillips writes well, he has not, either by his force of Ian*- 
guage, or novel illu&tration, added much to the suliject under discussion. 

The theological arguments adduced on both sides of die question. 
Created of in &e pan^hlets before us, are worthless— -encumbering and 
perverting it^ but they prove, as in the case of the late debates on the 
Divoree Bill, that no man, in conducting any discussion, need despair of 
ensnaring the weak or irritating the ignorant, so long as he can provoke 
a certain class of prejudices, and appeal to the odium theologicum as an 
€il&BOient of discord. 

No rational person, w€ apprehend,- desires to retain on our statute 
book capital punishment for its own sake, much less because he consi- 
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den that it is by divine command imperatively required to be preaenred; 
and, in truth, the real difficulty in legislating on this matter is only a 
part of the great and general difficulty which is felt in effectually treat- 
ing crime and criminals. '^ What to do with our criminals V* is a ques- 
tion being now ventilated with more or less knovi' ledge and ignorance^ 
experience and presumption, earnestness and rashness, crude theory and 
sealous study, cramped dogmatism and enlarged speculation. Assuredly, 
we have not yet arrired at the solution of this important problem, and, until 
we are somewhat nearer thereto, we fear that the gallows and its terrors 
must remain as an engine of punishment. Mr. Neate is very severe upon 
the laws, judges, and legislators of the eighteenth century ; and doubtless 
there was, in those days, an unenlightened spirit among men in office and 
in power which retarded improvements, and perpetuated cruel and mis- 
chievous enactments relating to crimes as well as to civil proceedings ; 
but the author proceeds further to comment upon the present genera- 
tion of judges ; and he relates that, in 1 847, certain questions were ad- 
dressed by a committee of the House of Lords to all the judges, with 
reference to the execution of the criminal law. The 25 th of these C[ue8- 
tions was, ^* Do vou think any system of transportation or imprisonment 
would be a sufficient substitute for death in the cases still left capital ?" To 
this inquiry, says Mr. Neate, Lord Denman, C. J.Wilde, and Mr. Justice 
Maule gave the most satisfactory reply; for they expressed ^< their un- 
willingness or their inability to give any opinion upon a subject which 
they had not sufficiently considered." C. J. Wilde, with characteristic 
modesty, remarked that *^any opinion deserving to be expressed ought 
to be the result of more knowledge and experience than he possessed, 
and much more reflection than he had bestowed, upon the subject,'* 
while Mr. Justice Maule had formed no c^inion, ^' for want of time and 
means." That three of the ablest judges should not express opinions, 
when multitudes of other persons not possessing one tithe of their general 
powers or particular information, would rush in and readily dogmatize, 
is not, we presume, a subject of astonishment to most of the readers of 
the Law Magazine. It may have been, however, a mistake on the part 
of the committee to address the question here referred to to the judges. 
For reasons well understood by those who know the constitution of the 
Bench, and the history of its members, it is clear that the learned persons 
who compose it are not always those peculiarly adapted to advise oa re- 
forms and alterations of the law which they administer. The lawyer and 
legislator are not identical characters, and few of our judges have been 
familiar even with the procedure of our criminal courts prior to their 
election to the Bench. 

That the time may come when capital punishments will' be abolished, 
we think probable ; and the interval will, we hope, enable the writers on 
the topic to revise some of their arguments, and consider the penal code 
rather more broadly than they are all wont to do, as well as the general 
connection between crime and punishment. 
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Metropolitan Workhouses and their Inmates. London: Longmans & 
Co., 1857. 

The above pamphlet, although it does not concern lawyers more than 
any other body in society, yet relates to the administration of one of the 
most important enactments in the Statute- Book : — The Poor- Law. It 
appears to be written by a lady, who possesses much charity and zeal. 
It is not our province to enter fully into the soundness of all her recom- 
mendations, but we have reason to believe that her facts are well-founded, 
especially those relating to the unsatisfactory state of the Workhouses in 
this huge metropolis — and we fear beyond it also. That the inmates of 
these huge monuments of poverty and social evils should be shut off 
from communication with the outer world, so that their wants, sorrows, 
grievances, and perhaps their chances of recovering their position, should 
be unknown to the rich and charitable, is not good. Also that the 
paupers should be left entirely under the control of a master and matron 
— who are often hard by nature, and more hardened by habitual inter- 
course with the depraved and friendless crowd with which they have to 
deal — ^is not good. There are very few who are fit for irresponsible power, 
and we doubt not but that judicious visitation, by sensihU ladies and 
gentlemen, would operate wholesomely upon the conduct and the charac- 
ter of officials, as well as produce material and moral advantages to the 
pauper inmates of the houses. We must not forget, however, that the 
art of doing good to the poor, ignorant, and vicious, is not the natural 
gift of many, and is not learnt at all by some. ^^ Discipline must be oh-' 
served ; " and we can easily conceive that the interference of well-mean- 
ing ladies might increase the difficulties of managing a large establishment 
like a poor-house, unless they tempered their zeal with discretion, and 
regulated their charity by experience. 

Index Juridicus ; the Scottish Law List and Legal Directory for 1857. 
Including correct and complete Indices or Lists of the Judges and 
Officers of the several Courts of Justice ; of the Advocates, Writers to 
the Signet, and certificated Practitioners in Scotland ; compiled from 
the Stamp- Office Lists authorized by the Commissioners of Inland 
Revenue, &c. To which is added the Scottish Insurance Directory, 
containing information relative to all Scottish Offices and those 
English Companies having Agencies in Scotland. By Edward Ravens* 
croft, Edinburgh. Printed for Adam and Charles Black, on the 
North Bridge; and sold by David Robertson, in the Trongate, 
Glasgow; and by Charles and Edwin Lay ton, in Fleet Street, 
London* 

This useful " Scotch Law List " is remarkably well got up, and it seems 
to afford all the information which it professes by the above title-page to 
render, in both a simple and complete manner. The English lawyer will 
find here much relating to Scotch courts and their functionaries, with 
which probably he is now unacquainted. 
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APPOINTMENTS, fto. 

Edmund Hornby, Esq., has been appointed judge of the Supreme 
CouBular Court of Constantinople ; and Henry Thomas Wroth, Esq^ 
has been appointed to the office of master in the same Court, and is to 
exercise also the functions of Yice-Consul. 

Donald M. Logie, Esq., has been nominated as Law Clerk in the 
aboye-named Court. 

Henry Bliss, Esq., Q.C., has been appointed Attorney-General of the 
Coutfty-Palatine of Lancaster, C. J. Knowles, Esq., Q.C., having 
resigned that office. 

COUNTY COURT JUDGESHIPS. 

M. Fortescue, Esq., of the Home Circuit, has been appointed to the 
County Court for the Circuit No. 59, embracing a part of Deyonshire 
and Cornwall, as successor to Mr. W. M. Praed deceased. And J. K. 
Blair, Esq., to the Liverpool County Court, vacated in consequence of 
ill-health by Mr. Pollock. 

John Tyrrell, Esq., judge of the Devonshire County Court, Circuit 
No. 58, has succeeded Mr. W. M. Praed, deceased, in the Recordership 
of Barnstable. 

A. J. Stephens, Esq., has been appointed Recorder of Winchester. 

James Coppock, Esq., has been appointed Treasurer of the Kent 
County Court, in place of the late W. F. A. Delane, Esq. 

G. J. Johnson, Esq., Solicitor, has been elected to the Professorship 
of Law at Queen's College, Birmingham, recently resigned by Mr. 
Kennedy. 



COLONIAL APPOINTMENTS. 

G. A. Amey, Esq., of the Western Circuit, has been appointed to the 
Chief-Justiceship of New Zealand ; M. H. Gallwey, Esq., to be Attor- 
ney-General for Natal ; George B. Van Buren, Esq., to be Attorney- 
General for the Island of Grenada ; and Samuel H, F. Abbotf, Esq., to 
be Attorney-General for the Island of Tobago. 
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NEGBOLOGY, 

July. 

20th. Perry, J. C, Esq., solicitor, aged 34. 
25tfa. M^Enteer, Thomas, Esq., harrister-at-law. 

Auffiat. 

9rd. Karslakb, Henry, Esq., solicitor, aged 72. 

4th. Jones, John, harrister-at-law, aged 71. 

1 4th. Hough, Henrj, Esq., solicitor, aged 56. 

17th. Bennett, Thomas, Esq., solicitor, aged 71. 

September, 

2nd. BiLTON, John, Esq., conveyancer, aged 72. ^ 

6th. HiNTON, J. P., Esq., sohcitor, aged 71. 

7th. HrrcHiNGS, C. H., Esq., barrister-at-law, aged 35. 

8th. Dyke, Thomas, Esq., of Doctors' Commons, aged 84. 

1 1th. Clark, Thomas, Esq., solicitor, aged 76. 

— Hearn, T. B., Esq., solicitor, aged 32. 
16th. Denton, Henry, Esq., solicitor, aged 70. 

— Newsteao, Christopher J., Esq., solicitor, clerk of indictments 

on the Northern Circuit, aged 71. 

— Barker, Peter, Esq., solicitor, aged 51. 

20th. Cooper, Edward Priestley, Esq., Barrister- at- Law, aged 53. 
2 1st. Ibbotson, George, Esq., solicitor, aged 76. 
25th. Prasd, W. M., Esq., judge of the County Court for Circuit 59. 
26th. Harrison, George, Esq., solicitor, aged 37, at Newark. 
27th. Harrison, R. H., Esq., barrister-at-law ; and a Bencher of the 
Inner Temple, aged 80. 

October. 

2nd. Wilson, David, Esq., solicitor, aged 29* 

5th. Turner, Jos. Holden, Esq., solicitor of Bedford Bow, aged 63. 

7th. Taylor, Frederick Charles, Esq., solicitor, Norwich, aged 42. 

8th. Smith, Robert, Esq., solicitor of Futniyal's Inn, aged 37. 
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Arehbold — The Foor-Law ; comprising the whole of the Law of 
Settlement, and all the Authorities upon the subject of the Poor- Law 
generally, brought down to Trinity Term, 1857. By J. F. Arehbold, 
Esq., Barrister. 12mo, 28s. cloth. 

Arehbold — The Parish Officer ; comprising the whole of the present 
Law relating to the seyeral Parish and Union Officers, as well as of the 
Guardians of the Poor in England, and the Law relating to Church and 
Hi rhway Rates, &c. Thiid Edition. By J. F. Arehbold, Esq., Barris- 
ter. 12mo, lOs. cloth. 

Amould — ^A Treatise on the Law of Marine Insurance and Arerage, 
with References to the American Cases and the later Continental 
Authorities. By J. Arnould, Esq., Barrister. Second Edition. 2 Vols, 
royal 8to, £2 16s. cloth. 

Baker — The Law relating to Burials : with Notes, Forms, and Practi- 
cal Instructions. By T. Baker, Esq., Barrister. Second Edition. 
Including the Statutes passed during the present Session of Parliament, 
and Scotch and Irish Acts. 12mo, 68. cloth. 

Baylif — The Rights, Duties, and Relations of Domestic Servants, 
their Masters and Mistresses, &c. &c. By T. H. Baylis, Esq., Barris- 
ter. 12mo, Is. sewed. 

Campbell — ^Liyes of the Lord- Chancellors and Keepers of the Great 
Seal of England, from the Earliest Times till the Reign of George IV. 
By Lord Campbell. Fourth Edition. Yols. 8 and 9 (to be completed 
in 10.) Crown 8vo, 12s. cloth. 

Cox — The Law of Joint-Stock Companies, including the most recent 
Statutes and Decisions on the Subject. The Third Edition. By E. W. 
Cox, Esq., Barrister. I2mo, 7s. 6d. cloth. 

Davidson — Precedents in Conveyancing. Second Edition. By C. 
Davidson, T. C. Wright, and Jacob Waley, Esqs., Barristers. Vol. 2, 
Part I (to be completed in 4 vols.), royal 8vo, 20s. cloth. 
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Davidson — Concise Precedents in Conyeyancing, adapted to the Act 
to amend the Law of Real Property, 8 and 9 Vict. c. 1 06, with Practi- 
cal Notes and Obseryations on the Act, &c. &c. By C. Dayidson, Esq., 
Barrister. Fifth Edition. 12mo, 9s. cloth. 

fforsey — ^The Probate and Administration Act 1857, with Notes and 
Index, and a Summary of the Law of Executors and Administrators. 
By G. Horsey, Esq., Barrister. 12mo, 6s. boards. 

Paterson — ^The Practical Statutes of the Session 1857, with Intro- 
duction, Notes, Tables of Statutes Repealed, &c. Edited by W. Pater- 
sou, Esq., Barrister. 12mo, 7s. 6d. cloth. 

Pratt — The Law of Highways, with an Introduction, stating the 
whole of the Law upon the subject : Notes, Cases, Index, and Statute. 
Eighth Edition. By J. F. Archbold, Esq., Barrister. 12mo, 6s. boards. 

Prideatue — A Practical Guide to the Duties of Churchwardens in 
the Execution of their Office; with List of Cases, Statutes, Canons, and 
Index. By C. G. Prideaux, Esq., Barrister. Eighth Edition. 12mo, 
6s. 6d. boards. 

Seymour — The Merchant Shipping Acts of 1854, 1855, and 1856, 
with an Introductory Summary of the first-mentioned Act ; a Selection 
from the Instructions of the Board of Trade, with Forms, Notes, &c. 
By W. D. Seymour, Esq., Barrister. Second Edition. 12mo, 14s. 
cloth. 

Williams — Letters to John Bull, Esq., on Lawyers and Law Reform. 
By Joshua Williams, Esq., Barrister. Fcap. 8yo, Ss. cloth. 
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abt. l— two lectuees introductory to 
the study op the law-^ 

LECTURE L 

IN the two first lectures of the present course,* I propose to 
offer some suggestions as to the method which should be pur- 
sued in studying Law as a science. I will endeavoiur to trace out 
its leading departments and subdivisions, and will further 
attempt to estimate, at its true value, the knowledge of Cases, 
which is generally so much prized; and consider how they should 
be read, that the memory may properly grasp and retain them — 
how they should be sifted and classified, so as to be ready for 
use when wanted. 

^ Delivered in the Inner Temple Hall at the commencement of Michael- 
mas Term, 1857. 

> The programme of this coarse, comprising six lectures, was as follows : — 

Lectures I. and II. will indicate the method to be pursued in studying 
Law as a science — will trace out its leading departments and subdivisions^ 
and especially inquire respecting the importance of a knowledge of oases 
and how they should be read and fixed in the memory. 

Lectures III. and lY. will be devoted to an examination of various 
elementary principles of our Common Law, and of the mode of applying 
them in practice. 

Lectures V. and VI. will specify the Tribunals by which our Common. 
Law is administered, and the limits of their respective jurisdictions. 
VOL. IV. NO. VIII. I* 
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N0W9 at the very outset of the line of ioquuy just indicatedi 
a question presents itself, some brief answer to which may fitly 
serve as introductory to what has to be said — ^Why, in a country 
so fiivoured as thb — so far advanced in knowledge — \& the study 
of Law BO unpopular? Of those who say that it is too techni- 
caly too exact, too arbitrary, we may well hsk — Are then the laws 
of nature, as understood by the mathematician, the astronomer, 
the chemist, less technical, less exact, less definitely marked out 
and declared in all their detiuls ? Does a knowledge of these 
laws less demand firom him who would acquire it, habits of la- 
borious thought — of minute and patient investigation ?« This 
can scarcely be contended for. Equally vain would it be to urge 
that a knowledge of human laws, in part foimded on the divine, 
which bind society together, regulate the conduct and intercourse 
of its members, determine their rights, prescribe their duties, 
guard vigilantly their property and lives, is worthless, profitless, 
or unnecessary. Reason and common sense protest against 
such absurdity. And yet the fact remains to be accounted for, 
that the study of our laws is restricted to but few, and amongst 
the community at large is little cultivated. 

One main cause of the apathy thus prevailing, has been the 
absence of method amongst our legal writers, and the almost total 
estrangement of our universities and public schools from the lu- 
cubrations of civilians and jurists. Even amongst professional 
lawyers and students preparing themselves for the Bar, a habit 
has crept in of mastering the Law piecemealj of reading legal 
treatises as if the matters discussed therein were wholly isolated 
from each other, and could not be brought into mutual relation, 
nor made dependent on the same principles and rules. Much, 
though not enough, has doubtless been done to remedy this evil. 

A grand idea was that which suggested itself to Blackstone^ 
when, having lectured on his country's laws, he bethought him- 
self of remodelling and casting into one connected whole the 
disjecta membra of his academical themes and readings — of ex- 
hibiting the entire body of English jurisprudence, so mapped, 
arranged, and parcelled out as to be intelligible to any tolerably 
educated man, albeit ungifled with learning precise and technical* 
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No le^ admirable in execution than grand in original concept 
tion are the^ commentaries of Sir William Blackstone — ^pnre in 
style — 9A regards the mode of treatment evidencing taste and 
judgment which scarcely ever go astray — filled to overflowing 
with the results of patient thought and anxious study continued 
through a long courve of years and habitual to the commentator 
and judge. No one^ so far as I know^ ever charged against the 
author of the Commentaries that they had been hastily put to- 
gether; nor can any man reasonably hope to gain one tithe of 
the reputation which Blackstone has acquired as a legal writer^ 
ixnless he be prepared to devote himself^ in like manner, with 
enduring fortitude to study and reflection — unless be be prepared 
to detach himself, in no small degree, from the more active and 
profitable duties of his cafling — to look for fame rather than for 
fortune to crown his zealous, unremunerated labours. 

Much, then, has certainly been done by the eminent writer 
wh(mi I have named towards methodizing the study of our law, 
and far greater good would doubtless have resulted from his 
vrorkj could he have been spared from time to time to revise and 
rearrange it — adapting its contents, without harming the original 
design, to the actual existing law. It will be collected from 
what has been just said, that the student of law — as a science — 
should in the first instance strive to get beneath his view, clearly 
and accurately traced, its various subdivisions and compartments. 
These, so far as our Ccmimon Law is concerned, I shall presently 
attempt to indicate* He should strive to mark the real connec- 
tion between, and bearing upon each other, of what might, to the 
casual observer, seem distinct branches of the law — he should 
note in what manner, and subject to what modifications, leading 
principles are applied in them — and place together, side by side, 
results obtained by applying those principles under dissimilar 
states of facts and circumstances. A habit of diligently inquiring 
and satisfying oneself as to the soundness of decisions — ^long since, 
perchance, accepted as correct — ^is further much to be com- 
mended. This inquiry, however, should not be conducted in a 
captious^ self-sufficient, or fault-seeking spirit, or with that over- 
nicseness aod extreme subtlety which Lord Coke takes occasion 
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to condemn — qui ratumem in omnibus quarunt^ nxtionem eubvertunU 
Law 18 a ])Iant which has reared itself amidst us with a slow, a 
fitful, and uncertain growth — ^its proportions, on the whole, are 
massiire and imposing ; and, though its branches may sometimes 
fantastically wander in shapes and fitshions which reason cannot 
justify or explain, we must be mindM that the roots of this 
noble tree — ^which our fiithers nourished with their blood — 
strike deep into the tenacious soil of wisdom and of truth. 

And here it may, perhaps, be thought not inopportune to 
consider what is the true and accurate meaning of this word 
^^ Law," which has just been used« The answer to the question 
thus generally propounded, cannot, however, be given in a few 
brief and simple phrases. A law is an ordinance dictated by some 
power which can enforce obedience to its will. A complete 
body or system of laws professes to be adapted^ or to be capable 
of adaptation, to every case calling for the interposition of justice 
that can arise within the territorial limits of the country where 
it obtains. Under an almost infinite variety of circumstances, 
whether as between subject and subject, or as between the sove- 
reign and the subject, right may have to be done, and some sort 
of judicial procedure may, perchance, with a view to doing it, be 
necessary. As just intimated, a complete system of laws, when 
appealed to, professes itself competent to deal with every such 
combination of facts and circumstances, out of which a chum to 
redress or compensation may arise. And, more than this, it 
likewise assumes to vindicate the public when its well-being is 
affected, or even threatened, by the wrongful conduct of any 
of its members. 

In strictness, then, Law would seem to be divisible into three 
separate portions, and to concern itself with three distinct 
classes of things : — ^First, in rank and importance, we have con- 
stitutional law, whose province it is to define the social com- 
pact — to fix and regulate the form of government — ^to secure 
the stability of the throne and the liberty of the people — to curb 
the despotic tendencies of the one, and to check the undue 
license of the other — to strengthen by wise regulations, consoli- 
date, and render durable, the State. Secondly, may be specified 
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those rules regulating personal rights, the enjoyment of property, 
and so forth, to which any individual member of the community 
may appeal in assertion of a claim put forward by him, or in de- 
nial of one advanced against him. And lastly, is noticeable 
that vast aggregate of positive, arbitrary enactments of which 
the infraction leads to punishment— constituting our criminal 
and penal code. 

With regard to the two former of these subdivisions, I may 
remind you, that under the head of constitutional law is em- 
braced the Law of Parliament, the lex et conauetudo Parliamentij 
which has on various occasions been brought, perhaps unneces- 
sarily and indiscreetly, into conflict with our customary law as 
administered by courts of justice. In the second of the three 
classes enumerated, must be included all those forms of remedial 
process, equitable, purely legal, or otherwise — ^whereby redress 
is -properly afforded for violated rights. 

And here a very natural question will, I think, present itself to 
the mind. Whence, from what recognised authentic sources, may 
evidence of what our law is be derived ? In answering this question, 
we must remember that our law is either toritten or unwritten; 
the former comprises the Statute Law of the land, which is made 
conjointly by the three estates of the realm, and is interpreted 
as occasion may require by the judges. The fee non scripta^ as 
Blackstone tells us (1 Com. 68), comprises those principles, usages, 
and rules of conduct applicable for the government and security 
of person and property, which depend for their authority rather 
upon custom and prescription, than upon any creative enactment 
or any positive expression, otherwise than declaratory, of the 
will of the legislature. The full force and meaning of the latter 
words will be apparent to him who reflects that some of our 
most esteemed privileges depend on statutes, such as Magna 
Charta, the Petition of Eight, the Habeas Corpus Act, which by 
competent authorities have been emphatically designated as 
declaratory y not creative— haye been said to protect and sanction, 
but not to have originated our rights. 

With these prefatory remarks, we may then safely aflirm 
that evidence of our law must be sought for in the statute book. 
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in the reports, amoDgst acknowledged axioms and maxims, 
many of which are taken from Justinian, and from the treatises 
of text-writers of repute. For rightly estimating the comparatiye 
value of the reports and treatises, much experience and long- 
continued habits of reference to them are doubtless needed. Of 
the reports, some are accounted more accurate than others, nM)re 
authentic, or more yaluable to the practitioner, by reason of the 
class of oases noted in them. Again^ some of the works of the 
older writers, as Littleton, Fortescue, Lord Coke, Sir Michael 
Foster, and Sir Matthew Hale, are regarded substantially as 
authority, inasmuch as their books have stood the test of trial 
and time, and have been found to be learned and usually accurate ; 
to other writers of more moderate date, as Blackstone, Feame, 
Hargrave, and Butler, great weight is also unhesitatingly given* 
No very recent treatise, however, can command the like deference 
as these, because even if as well written it has not been as wel{ 
tried (Bishop on Criminal Law, S. 34) ; yet still it may be 
cited and referred to as exhibiting a particular line of argument 
or reasoning. 

Such being generally the meaning of the word " Law/* and 
such the sources whence a knowledge of it may be drawn, I 
must next observe that it is not with law,, in the extended sense 
already assigned to it, that I shall be concerned, nor with the 
whole body or system of laws in force in this country. It is to the 
Common Law alone that my remarks must henceforward be ap» 
plied ; and it is noticeable that even this term is used with diflferent 
significations, sometimes as synonymous with law as administered 
by the Queen's superior courts at Westminster, or by h^r 
Judges of Assize and Nisi Prius, sometimes as identical with 
customary in contradistinction to statute law, composed of ths 
express enactments of the legislature. 

It is in the former of the two senses just assigned to it, tha$ 
the term '^ Common Law " may here conveniently be used — ^as 
meaning that particular portion of n^unicip^ law which is ad- 
ministered by the common law tribunal3. In ?r(^ar4 tQ this, 
the remarks already made with reference to law in its wider 
sense may be applied. The law which our judges adminiater 
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is voritten or unwritten; it may for the most part be found in the 
statute book, in the reports apd treatises. When, however, a 
new point of law arises, the doctrine bearing upon which is not 
traceable in any of the sources which have been specified, it is 
for the judges to declare the law applicable to it ; our Common 
Law being in part as yet unpronounced ; so that, although con* 
elusions may perhaps by analogy be drawn* respecting it, it 
cannot with perfect accuracy be said to subsist substantially and 
positively. - 

And now, distinguishing between and fixing our thoughts re- 
spectively upon the written and the unwritten law, let us inquire 
what may be the peculiar force and efficacy inherent in either? 
How do they stand relatively to each other? 

First, then, as regards the written law, I would remind you 
that the words of a statute — ^whether civil merely or crimi- 
nal — are to be followed and obeyed. So long as a statute 
remains in force and tmrepealed, it must be executed or held 
operative according to its meaning — it cannot be overlooked or 
disregarded with impunity; for, conformably to the spirit of our 
constitution, express enactments do not become obsolete by age 
or effete by mere non-user. 

Secondly, the specific force and operation of our customary 
law is less apparent perhaps — less obvious, than is the virtue of 
our statute law. The former will, however, in many cases, 
nullify the acts and contracts of individuals when opposed to its 
policy. It will attach special terms and conditions to the con- 
ventions of parties — it will sometimes interfere with the dis- 
position which a man may make of his private property, and 
cause it to descend in a channel different from that which he 
had designated and intended. 

Of these general propositions some will, on future occasions, 
be technically illustrated. I may proceed, therefore, briefly to 
respond to the latter of the two questions just proposed: — ^In 
what relation does our written stand to our unwritten lawl 
Our statute law is, as already intimated, either declaratory or 
creative. Sometimes our legislature simply declares the law 
when obscure or doubtftd; at other times, and more often, it 
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creates and promulgates new ordinances which) from periods 
defined, have force and efficacy amongst us. In thus creating 
law, our Parliament by no means restricts itself to the making of 
additions merely to prior statutes : as occasion requires it alters 
the existing law, so that changes are thus continually being effected 
in our legal system. An old statute gives place to a new one ; 
where the customary law and the statute law differ, the com- 
mon law gives place to the statute. '^ Whatever was at com- 
mon law," says Lord Coke (Co.Litt., 115), "and is not taken away 
by statute, remuneth stilL*' And yet, as the same authority 
further tells us (Dr. Bonham's case, 8 Rep., 118 a), '^ The com- 
mon law will controul Acts of Parliament, and sometimes 
adjudge them to be void; as when. an Act of Parliament is 
against common right and reason, or repugnant, or impossible to 
be performed." The conflict here hinted at can, however, in 
these modem times, rarely indeed, or never happen. Occa- 
sionaUy, perchance, a conscience over-tender and over-scrupulous 
may deny the binding force and efficacy of a statute — may 
affect to repudiate the power of the State to coerce in some 
particular its individual component members; but, when this 
is done, it is done mistakenly ; for what would become of the 
social compact — of the cohesion of society — if laws, duly pro- 
mulgated and meant for the government of the whole, could 
thus, by caprice or prejudice, be ignored and set at naught ? 

And, in connection with what has been just said, I may take 
leave to offer a remark touching what is vulgarly called the 
" elasticity " of oiur common law. K by this expression it be 
meant, that the law can be stretched and strained to meet a 
really hard case, or to remedy injustice, we might safely deny 
the accuracy of the dictum popularly put forth, which seems to 
result from some confounding together of judicial with legis- 
lative functions — ^from some misconception and misapprehen- 
sion as to that which our judges are delegated to do. Their 
office is ju8 dicerey not jus dare — ^to declare and apply — ^but 
not to make the law. And if, through over-anxiety to mitigate 
the hardship which might ensue from the enforcing of strict 
jules, a laxness of interpretation is at any time permitted, we may 
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be very sure that the decision thus arrived at, if not afterwards 
expressly overruled, will only be recognised as applicable under 
circumstances identical, or nearly so, with those which first 
gave occasion for it. ^' Hard cases," it has been several times 
said, ^^make bad law;" and this saying should be borne in 
mind when eulogies are pronounced too fireely upon the ** elas- 
ticity" of OTU" common law. 

And now as to the leading departments of that law, and the 
classification of which it is susceptible. It concerns itself with, 
first, the Contracts, agreements, or compacts of individuals; 
secondly, the Torts, wrongs, or injuries which they inflict or 
suffer ; thirdly, the Crimes whereof, in a temporal court, they 
may be accounted guilty. 

On the present occasion I shall take merely a brief view of 
the first of the three departments of law just mentioned. 

In general, our law fully recognises the right of persons who 
have attained the. age of discretion to contract in any way they 
may think proper — to enter into such mutual agreements and 
conventions as they may choose. If the parties themselves ex- 
plicitly set forth the terms of their agreement, the law will 
esteem it binding, and will award damages, liquidated or unliqui- 
dated, for its infraction ; liquidated where the contracting parties 
have themselves named a penalty for breach of their contract, 
or where, by calculation in accordance with some fixed scale, the 
measure of damages may be determined ; unliquidated in other 
cases. Very frequently it happens, however, that contracting 
parties do not explicitly define what they intend ; and in such 
cases our law will usually step in to their assistance, to com- 
plete, as it were, the contract, and to indicate the duties and 
obligations flowing from it. Such is in truth the distinction be- 
tween an express and an implied contract. 

Even where parties by elaborate stipulations strive to antici- 
pate and provide for all probable or possible contingencies, they 
may eventually find that they have failed in doing so, and that 
they must appeal to the law to fix and mark out their rights 
and duties. Articles of partnership, a farming lease, a charter- 
party, may reasonably be expected to contain clauses precise and 
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definite ; covenantB or provisoes firamed to regulate and adjust 
the relati%'e position of the intended partners, of landlord and 
tenant, of the owner and hirer of the ship. A common monej 
bond, on the other hand, a bill of exchange, a promissory-note, 
is generally simply worded, in accordance with one or other of 
certain forms known to the mercantile community, and long 
used and recogniBed amongst us. Yet in reference to instru- 
ments belonging to either of these classes, the more elaborate or 
the more simply worded, it would be true to say that legal ques* 
tions of difficulty very frequently present themselves — some- 
times in interpreting what the parties meant — sometimes in adding 
terms to their agreement — sometimes in deciding whether it be 
valid and enforceable, or be in some respect opposed to the policy 
of our law. For although adults may in general contract as 
they please, cases do occur in which it is found desirable to de- 
part from this rule, and to afford aid and protection to those 
who are deemed unable to protect themselves. The contract of 
a lunatic, for instance, may sometimes, on the ground of his 
imbecility, be avoided. On grounds of expediency also, with a 
view to the public good, the legislature will expressly interfere 
to prohibit certain contracts ; and where it does not do so, ac- 
knowledged principles of law may operate in such a manner as 
materially to vary or qualify the conventions of private persons ; 
and, as already intimated, cases do occur where contracting par- 
ties, ignorant of legal rules, find their expressed intentions 
thwarted and defeated by them. 

Moreover, good faith must be observed, as well in entering 
into as in fulfilling the engagements of the contract. Fraud 
inducing to a contract, nullifies it — ^fraud in executing it, will lay 
the foundation of aji action for damages* Not merely courts of 
equity, but courts of law also, will apply themselves strictly to 
investigating cases of alleged fraud, and, by oral examination of 
the principals in open court, will seek to elicit truth. Trial by 
jury seems specially well adapted to this end, and the vast im- 
provements effected in our law of evidence by Lord Denman's 
Act (6 & 7 Vict., c. 85), Lord Brougham's Act (14 & 15 
Vict., c. 99), and the Act usually ascribed to Lord Campbell 
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(16 & 17 Vict., c. 83), have rendered this mode of trial far 
more efficient than it was. The policy of these enactments was 
to offer greater facility for judicial inquiries, civil or criminal, 
by abrogating undue restrictions on the competency of witnesses, 
leaving objections to their credibility of course untouched. The 
credHnlitff of a witness may be tested by cross-examination — by 
critically noting his demeanour — by marking the firankness or 
evasiveness of his answers. The competency of a witness ought 
not, it should seem, save in one or two peculiar cases, to be im- 
pugned ; and the rule which rejected the testimony of one iden- 
tified in interest with the litigant by whom he was subpoenaed, 
assuredly resulted from too low an estimate having been formed 
of human nature, and of its proneness to succumb to temptation, 
how trivial soever. 

Investigations conducted before a jury, are then by no means 
ill-adapted for searching out fraud, and for determining on the 
efficacy of contracts impeached by reason of it. Without at- 
tempting to define what firaud is — indeed it would be dangerous 
to do so otherwise than quite generally — ^without attempting to 
specify any of the varied forms under which it may be lurking, 
we can scarce fail to perceive, that the issue raised by a plea of 
firaud must be substantially one of fact, and therefore ordinarily 
meet and proper for resolution by a jury; albeit, in certain 
cases of infrequent occurrence, our law, dispensing with their 
intervention, will vindicate itself, and having ascertained that 
an act was done in fraudem Ugis, will adjudge it to be void, and 
perchance punish summarily the offender. 

But not only on the ground of fraud may performance of a 
contract be resisted. No action can be maintained upon a con- 
tract which is in violation of law, statutory or unwritten, which 
is of immoral tendency or contrary to sound policy. Our law pro- 
hibits every thing which is unjust, or contra bonos mores — no sub- 
ject of this realm can lawfully do that which hns a tendency to 
be injurious to the public, or which is against the public good. 

It is evident that principles, such as have been thus briefly 
enunciated, must have a wide and extensive influence in regard 
U> contracts — must operate in a thousand M'ays to control and 
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regulate them. The pages of our reports and digests testify to 
the truth of this remark ; so that without pausing just now to 
classify contracts —to mark out the lines wUch subdivide them — 
we must, I think, admit that broad elementary axioms, founded 
in common sense, neither technical nor merely arbitrary, govern 
this department of our law. A true appreciation of their practi- 
cal working is reserved for him who^ having mastered the rudi- 
ments of law, qualifies himself for this perception by a patient 
examination of decided cases, by analyzing arguments and judg- 
ments, by fiimiliarizing himself vrith legal reasoning. The logical 
sequence of ideas observable in many a well-considered judg- 
ment, having reference especially to the law of contracts, and 
to points connected with our law merchant, will not then escape 
attention, but will excite admiration and respect. The aptness 
and preciseness of the language used will also be remarked, and 
the care taken, sometimes almost superabundantly, to restrain the 
actual decision to the point sub judice* So again will the reader 
of our reports be sometimes struck with the extreme ingenuity, 
judicially displayed, in bringing some case apparently beyond 
the reach of an established legal principle satisfactorily within 
its range. And, when perusing such judgments as I am speaking 
of, he will be gratified to find that efforts are being made so con- 
stantly, and so successfully, to give breadth, coherence, and 
symmetry to our law ; its administrators in some sort dealing with 
it, by generalizing cautiously and discreetly, as philosophers 
would deal with those phenomena of nature which come be- 
neath their survey. Nor can it reasonably be doubted that, by 
administering law in this spirit, the aalua populi will be best con- 
sulted, which, as Lord Bacon tells us in his essays (^^ Of Judica* 
ture " ad Jin.) should in certain cases be to our judges suprema lex. 

The main end and aim of any enlightened system of laws, must 
obviously be the maintenance of public tranquillity, the repres- 
sion of crime, the security of person and property, the carrying 
out of the contracts of individuals, the enforcing of compensation 
for their breach or generally for the doing of that which is re- 
garded as a legal injury. 

Surely the objects here indicated are as high, as difficult of 
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attainment, as any to which man's intellect can apply itself. 
Numerous and intricate are the problems therewith connected^ 
demanding solution from the legislator and jurist. The func* 
tions which they discharge are, it must be conceded, more emi- 
nent than the purely judicial— requiring minds differently orga- 
nized, and special aptitudes seldom met with in those whose 
vocation is to interpret and put in force the law. As the task 
set before the legislator or jurist excels in magnitude that of the 
judge, so does it need for its due performance more exalted 
qualifications. And hence it may well be that some who have 
failed, perchance, in achieving professional success, may yet find 
spread out before them an ampler field for usefulness, and in the 
distance a more worthy goal. 

At all events, let me advise that no one be discouraged at the 
prospect which presents itself. Difficulties will peradventure 
beset the student at the very outset of his path, and much will 
have to be learned which at the time of learning may be unsa« 
voury. The fruit firom the tree of knowledge may be bitter to 
the taste ; yet, if seasonably digested, will be found to impart 
strength and vigour to the mental system. Difficulties which 
make doubtful the ultimate attainment of success, render it pro« 
portionately more prized, and fix upon it with more intenseness 
the ambition of an honourable mind. 



LECTUEE IL 

Having in the preceding lecture spoken of the law of contracts, 
and specified some elementary rules which govern that depart- 
ment, I would in the next place call your attention to the law of 
torts, and offer some brief remarks respecting it. A tort, wrong, 
or injury may be done directly to the person or property of an indi- 
vidual, or it may in some way indirectly affect him. Every man, 
who has not forfeited his claim thereto, enjoys by our law the right 
of personal fireedom and security, which, as we read in Bla. Com., 
VoL I. p. 129, consists in the uninterrupted enjoyment of life, 
health, and reputation; and this right cannot be wantonly 
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infringed withoat a manifisst breach of civil liberty^ laying '^ 
very many cases the foondation of an action for damages. And 
hence a bodily injury^ whether direct, as an assault and battery, 
or consequential, resulting firom negligence or otherwise, will m 
general afford ground for a civil suit* And so will an injury to 
the health or comfort of an individual, as by the sale to him of 
unwholesome food, or by a nuisance causing some special damage 
to the complainant. So, if a patient suffer from the negligent 
treatment of his medical attendant, a client from the ignorance 
ct his attorney, or we may say generally from the ignorance, 
gross mismanagement, or neglect of one qm spondet periHam atfisy 
(see Jenkinson v. Betham, 15 C. B., 168,) the sufferer will be 
entitled to compensatory damages. So likewise for a tort affect- 
ing perscMud liberty, as by fiJse imprisonn^nt or malicious arrest 
— ^injuries which our law esteems of serious moment — heavy 
damages are, through the interventkm of a jury^ usually awarded — 
a remark ap{dicable also where wrong is done to a man's reputa- 
tion by libel or by slander. For our law zealously exerts itself 
to protect not only the life and liberty, but aba the good naoie, 
fiune, and credit of every member of the community. 

Further, our law holds that every one has a right to the 
exclusive possession and enjoyment of his own property; the 
owner in fee is entitled, as well to the soil which lies beneath the 
surface of his land, as to the column of air which rests upon it ; 
for a trespass to the (me, or an invasbn of the other, producing 
damage, he may have redress. (Pickering ». Kudd, 4 Camp., 
219, Fay v. Prentice, 1 C. B., 828.) 

Nay, so absolute is the right which an individual possesses to 
the enjoyment of his land, that he is in many cases permitted to 
exercise that right even to the detriment of his neighbour. 
Thus, he may dig perpendicularly beneath the surface of hs land 
at his free-will and pleasure, and if, in so digging, he casually 
and without negligence harms his neighbour, sudi damage will 
not, in the absence of any special contract, agreement, or prescript 
tive right attaching to the latter party, lay the foundation of an 
action. (Acton o. Blundell, 12 M. and W., 34.) 

In mining districts, the adjustment of conflicting rights of 
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property calls frequently for judicial determination. According to 
the general doctrine of our law, however, in such cases a natural 
right is vested in each of the owners of two adjoining mines, 
neither being subject to any servitude to the other, to work his 
own mine in the manner most convenient and beneficial to him- 
self, although the necessary consequence of such a mode of work- 
ing may be, that some prejudice will accrue to the owner of the 
contiguous mine, so long as such prejudice does not arise from 
the negligent or malicious conduct of the party causing the 
damage. (Smith t?, Kenrick, 7 C. B., 515.) Where, indeed^ the 
surface of land belongs to one man, whilst the subsoil and 
mineral strata belong to another, questions of some nicety may 
arise touching the right of this latter, under given circumstances^ 
to dig for and win the minerals ; and here the rule deducible 
from cases is^ that if there be no evidence of title, or any special 
agreement to regulate or qualify the rights of the respective 
occupants, the owner of the subsoil is not justified in removing 
it without leaving su{^ort sufficient to maintain the surface in 
its natural state : in other words, the owner of the Buriace, whilst 
unencumbered by buildings, and in its natural state, is, under the 
circumstances supposed, entitled to have it supported by the 
subjacent mineral strata. 

In cases falling within the class just alluded to, the difficulty 
obviously lies in determining whether the absolute and exclusive 
light of enjoying realty, prima facie vested in its owner, be re- 
stricted, without his default or concurrence, by accidental circum- 
stances and the contiguity of another^s soil, the difficulty lies in 
prc^erly applying two maxims derived to us from the Digest — 
Qui jure suo utitur nemini facit mjuriam — prohiietur ne quia 
yiacicU in suo quod nocere posdt alieno. 

What has been latterly said is simply meant in amplification 
of the remark with which I commenced this lecture — that a 
tortious act may be done directly to the person or property of 
an individual, or may in some way indirectly affect him. It is 
not, of course, permissible in a discourse meant as introductory 
to inquire minutely as to torts, or even to attempt to analyse 
and classify them. Torts are in kind, as well as in degree, infi- 
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nitdy yariouB ; for^ as has been «ud, there is ^^ not any thing in 
nature which might not be converted into an instrument of 
mischief (per Pratt, C. J., Chapman v, PickersgiU, 2 Wils,, 
146). A tort, moreover, may be constituted by the bare inva- 
sion of a right; for we may adopt as generally true the words of 
Lord Holt (in Ashby v. White, Ld. Raym., 938; 1 Smith, L.C., 
185), that '' where a new Act of Parliament is made for the 
benefit of the subject, if a man be hindered from the enjoyment 
of it, he shall have an action against such person who so obstruct- 
ed him ;" and again, '^ If, then, when a statute gives a right, the 
party shall have an action for the infringement of it, is it not as 
forcible when a man has his right by the common law ?" The 
mere fiu^t, accordingly, that an injury is new in kind, by no 
means shews that it is not actionable. And although we some- 
times find it urged against a plaintiff's right to sue, that the ac- 
tion would be primcB impressionism that argument will not alone 
suffice unless it be likewise shewn to be ^^ without principle or 
analogy to sustain it " (see Be vis v. Smith, 18 C. B., 126). 

The case cited will be found well to illustrate what has just 
been said. It was an action for maliciously, and without reason- 
able and probable cause, making a false affidavit in certain Chan- 
cery proceedings to the plaintiff's damage. Now, here the 
cause of action set forth in the declaration was confessedly primce 
imprsssionis — ^no precedent could be adduced of a declaration for 
such an injury. " This," observed Crowder, J., " is an attempt 
to introduce an entirely new species of action — in substance an 
action for defamation against a witness for giving evidence to 
the best of his belief in a court of justice." But although that 
remark was judicially put forward, the court decided against the 
plaintiff, because the attempt thus made was supported neither 
*^ by authority, principle, or by any sufficient analogy " — ^it was 
in antagonism with the general policy of the law, which holds a 
witness to be privileged, and not liable to an action for defiuna- 
tion in a statement made by him in the course of justice. It 
would be easy, however, to adduce judicial authority directly 
justifying this proposition, that the mere novelty of a claim put 
forward for redress by action, is not per se a fatal objection to it. 
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Thus in Deane v, Clayton, 7 Taunt, 515, Park, J., observes, *^ It 
may be true that a similar action in specie is not to be found in 
any law-book ; and I admit that, if the case were new in prin^ 
dpUy it would be necessary to apply to the legislature, and not to 
a court of law ; but where the case is one new in the instance, 
and the question is upon the application of a principle recognised 
in the law to such new case, it will be just as competent to 
courts of justice to apply the principle to a case which may arise 
two centuries hence as it was two centuries ago" (see per 
Ashhurst, J., Pasley v. Freeman, 3 T. R, 63). 

Torts, then, being infinitely various, so must the remedies 
afforded by our law be infinitely diversified. " If men vdll 
multiply injuries, actions must be multiplied too ; for every man 
that is injured ought to have his recompense (per Ld. Holt, Ash- 
by V. White). Actions of tort, nevertheless, as well as those of 
contract, are governed and regulated by principles simple and in- 
telligible. From a multitude of decisions, having reference to 
civil injuries of almost every conceivable description, these trite 
but comprehensive principles may be deduced — ^that where a 
legal right has been invaded, an action for damages will lie — 
that for the infraction of a public duty, productive of damage to 
the complainant, our law will give redress — that redress will be 
given through the medium of an action ex delicto, where damage 
has resulted from the breach of a private duty, or of a duty 
springing out of a private contract or relation. On each of the 
propositions now stated, I may be called upon hereafter to en- 
large: they are but forms and expressions for the w^ell-known 
rules, that "where there is a right there is a remedy" — ^that 
*^ where a wrong has been done, satisfaction in purse or person 
must be made." 

The line which separates civil torts from criminal offences, con- 
stituting the last division of my subject, is sometimes difficult to 
discern ; the mode of tracing, or essaying to trace it, may be thus 
explained ; — It is a general and well settled rule of law, that an 
individual cannot enforce a public right, or redress a public injury 
by a suit in his own name. When he suffers a wrong or sustains 
a damage, in common with all other members of the community, 
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no personal right of action thereby accrues. The private griev- 
ance b merged in that of the public, and the mode of procedure 
alone available to the injured party is by public prosecution. 
Were this not so, indeed, suits might be indefinitely multiplied, 
so as to create an evil fitr greater than tl^at y^hich was sought to 
be redressed. Such is the rule, and such is the reason of the 
nde, which discriminates between private and public wrongs. 
The latter are dealt with by the executive for the sake and safety 
of the commonwealth. Our criminal code aims at the repres- 
sion of crime. It speaks accordingly in positive and arbitrary 
language — " to do," or " to abstain from doing ; " and where it 
thus enjoins it win, so far as the dread of punishment may avail, 
compel obedience to its ordinances. Its object, although per- 
haps as yet but imperfectly attained, is in each given case to 
adapt the penalty imposed to the proved gmlt of the offender, 
leaving a discretionary power, within certain limits, to the judge, 
and reserving to the crown a right of pardon, which is indeed 
parcel of its prerogative, to be exercised in special cases for 
tempering the iummum jus. ^ Whenever, in the case of indivi- 
duals," says Sir Michael Foster — ^Disc. High Treason, p. 184, 
" the general rule shall be found to border on the summum jus^ 
the benignity of our law hath provided a proper resource in the 
equity of the crown;" "mercy to individuals, where properly 
conducted, is founded in natural equity, and in the principles of 
our constitution. It is nothing more than weighing the merits 
of each case, all circumstances considered, in the scale of wis- 
dom and sound policy, against the rigour of the law.'* 

Throughout our Criminal Law, as through the Law of Con- 
tracts and the Law of Torts, some general principles will be 
found to prevail. Of these, perhaps, the most important is the 
following : That, with a view to determining the quality of an 
act, the intention with which it was done must especially and 
principally be considered. It is, says Lord Kenyon, a prin- 
ciple of natural justice and of our law, that the intent and 
the act must concur to constitute the crime; and although, 
under certain statutes, penalties may be inflicted without prdof 
being adduced that the defendant, in violating the letter of the 
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law, was actuated by any corrupt or fraudulent motive, yet the 
exoeptionfl are few and unimportant to the rule which has beeii 
stated. So it is a presumption of much weight, and fi^equent 
applicabitit}' in criminal law, that a man intends that wiii<^h must 
be the necessary or natural tn>n5equence of his act. If an act, 
obviously unlawftil and dangei*ou8, be deliberately done, th« 
mischievous intent will be presui9^d, unless the contrary be 
shown (1 East, P. C, 231). So, again, according to our law a 
criminal intention existing in the mind, but not manifested by 
any overt act, is dispunishable. Principles such as have been 
just mentioned exercise widely their influence throughout our 
criminal law^ assuring, on the one hand, its due and efficient 
administration, whUst on the other they protect and guard our 
liberties. 

Intimately allied to mattera and procedure purely oriminidi, 
are some ma;tters of subordinate importance, usually designated 
as quasi-criminal. 

Their object is in general to afford redress which could not be 
obtained in certain classes of cases by suit at kw. The courts, 
for instance, may grant a mandamus to enforce the doing of &at 
which might otherwise remain (for want of any other compulsory 
process) wholly undone. Quasi-criminal procedure is ap^cable 
also where disputes arise as to the qualification of an individual 
to discharge official duties, or to test the validity of an election or 
appointment to some oMce of honour or emolnment. The 
courts, moreover^ are invested with certain powers of a some- 
what stringent kind, which they occasionally exercise in refer^nc^e 
to their own officers, a», for instance, with regard to attorneys 
who have in some way misconducted^themselves. There alfe 
cases also in which quasi-criminal procedure may be availal^ 
upon facts which might giVe rise to an action, as whei:^ n oiimi- 
ual information is granted for a libeL 

What has been now said respecting the principal subdivisions 
of our common law, niay serve to give some insight into the 
general method of classifying rights and remedies adopted 
amongst lis. It will) doubtless, hereafter be desirable to work 
out in detail the classification which has been presented; bikt 
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thiB seems a favourable moment for offering some few remarks as 
to the origin of those principles which onr common law recog- 
nisesy and whereby it allows itself to be governed. 

There can be no doubt that the law of £ngland is, in great 
part, founded upon the Roman law — ^that in the Code and Digest 
are traceable many of those sagacious maxims which Bracton 
has adopted — ^which Coke and Bacon, the one with subtle and 
elaborate conmientary, the other with philosophical depth and 
brevity, illustrated and explained — ^which have in times more 
recent been sanctioned and asserted by our judges — and, though 
often controverted and impugned, still remain unshakisn and in- 
tact—the landmarks of our common law. 

As little can it be doubted, that to our Saxon ancestors we 
are also indebted for no inconsiderable portion of our customary 
law. Its very designation — ^the qualifying epithet just used — 
indeed, reminds us of those local customs and usages scattered 
throughout the length and' breadth of the land, still possessing 
force and vitality, of which all are referable to a very early age, 
and some bear unmistakeable traces of a Saxon origin. And 
besides these customs, strictly so called, there are dso certain 
peculiar doctrines and principles which, albeit gradually djring 
out firom amongst us, or, as in the case of deodands, expressly 
abrogated by statute, are manifestly derived &om the same 
source. 

In reference to this subject, a judicious and painstaking vmter 
has observed (Reeves' Hist. Eng. Law, Vol. L, p. 28), that 
<< some Saxon customs may be traced by the observing antiquary 
even in our present body of law^ but in the establishment made 
in this country by the Normans, are to be seen its very form 
and features." 

It is to the Conquest, then, and to the consequences flowing 
from it, that the juridical historian should direct more particularly 
his attention. A new order of things then commenced. The 
nature and tenure of landed property were then entirely changed; 
the rules by which personal property was governed were modi- 
fied ; a new system of judicature was ejected ; new modes of 
redress conceived; new forms of procedure were devised 
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(Reeves' Hist. Eng, Law, p. 28). Our whole constitution was, 
at that epoch, essentially altered, and a state of things was in- 
troduced, whence, after many changes and modifications, arose the 
present fabric of English Jurisprudence. That this is not mere 
idle declamation, but literally and specifically true, any one may 
satisfy himself who chooses to read what has been said by stan- 
dard writers upon the history of our courts of law or of the 
rules of pleading and practice in use amongst us. Without deep 
research we shall arrive, most certainly, at the conclusion that 
many of the rules and axioms familiar to us have been recog- 
nised during the last five centuries — ^from the time, I mean, of 
the Year-Books ; and though perhaps modified in expression and 
meaning, have regulated forensic arguments and guided the 
decisions of our tribunals. Turning to the law of real property, 
we encounter at each step traces of those feuds and services 
held and rendered by our ancestors ; so that a consideration of 
the most trifling question arising between a landlord and his 
tenant, may not inaptly call to mind portions of that grand and 
complicated system which once dominated over this realm, and 
has left its lasting impress on our institutions. 

Derived from sources thus diverse — out of materials thus 
blent and moulded together in successive ages — has that common 
or customary law been formed, whose leading principles and 
features we shall here, on future occasions, be called upon to 
analyse and survey. How wide and comprehensive a field is 
here opened to us — how fertile in its products — ^how worthy of 
investigation in every, its minutest, portion by the student of our 
laws ! Over no inconsiderable part of it, we may, during the 
educational year now commencing, hope to travel — here, observ- 
ing the growth of fundamental principles of jurisprudence — 
there, admiring the firuits which a proper application of those 
principles has supplied. 

In prosecuting this inquiry, a reference to the reports will 
perpetually be needed ; an examination of decisions there re- 
gistered — of the precise words and phraseology adopted by the 
courts in delivering their judgments. Here, accordingly, the op- 
portunity seems convenient for inquiring at what rate that, 
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rat principle of our law, that "where there 
iiiedy," will to the legal mind naturally re- 

j r. \Vhite (1 Smith, L. C), and Tozer v. 
Vk 151, S. C. ?5, Id. 337), which latter 

' :it had been left somewhat doubtful by the 
as reported in Lord Raymond, viz., that 

' ^ iriTist, to sustain an action against the re- 

rson who ought to have received it, have 



=^es with a Uttle eflSort be associated together 

^r^ may principles ; and sometimes familiarity 

may fix indelibly in the memory a combination 

•'id ])ropo8itions. In support of this remark I 

-T r. The Midland Railway Co. (1 H. & N., 773). 

' My decided in that case was, that if A voluntarily 

"vnnts in the discharge of their duties, and, whilst 

*^^-^:ii, sustains bodily injury through the negligent 

^'^r\'ant8 of B, possessed of ordinary and competent 

nnt be liable to compensate A for such injury. In 

f^e law to the facts here apparent, attention must ob- 

directed to these principles: respondeat superior; 

\ jit iMJui ia ; injuria non excusat injuriam. The ordl- 

Dubtlcss is, that the master must be held answerable 

ious act of his servant done in the coiu'se of his. ser- 

rithiu the scope of his authority. A master, however, 

I to his servant for injury done him by the negligence 

ervant, provided the latter were possessed of compe- 

the performance of his work ; because a sers'^ant, 

^otlicrwise, must be understood, when he assumes that 

be cognisant of the lisk which may be incurred 

i negligence or misconduct of his fellow-servants, and 

pposed to have contracted on the footing that, as be- 

' and his master, he will run that risk. Can, then, a 

ateer, who sustains bodily injury under the circumstan- 

'^oosed, successfully insist that he is entitled to compensa- 

*ed to one who suffers like damage whilst in the legiti- 

— "nco of his duties? By no means. The claim put 
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than many would perhaps suppose ; and, when a few leading 
principles and cases have thus become fixed and graven in the 
memory, the list of the one and of the other may readily and 
rapidly be extended. By pursuing a methodical system^ towards 
which some hints have been ofiered in the preceding and the 
present lecture, will familiarity with cases most surely be ac- 
quired, and the study of the Law generally, as a sciencey most 
advantageously be pursued. 



Art. IL— les PAELEMENTS DE FRANCE. 

Essai Historiquey sur tear Organisation, leurs Usages, et leur 
Autorite. Par le Vicomte de Bastard-d Estang : 2 Vols, 
in 8vo. Paris : DiDiER. 

FEW books have been published in France, the subject where- 
of is less familiar, or mo^-e interesting to us, than M. de 
Bastard's conscientious work upon the Parliaments of France. 
Till the publication, last year, of M. de Tocqueville's admirable 
volume upon the French Revolution, and the ancien regime, we 
knew only vaguely, and from hearsay, what the ancien regime 
really was; and how the social and municipal institutions of 
France actually worked before the Revolution we were absolutely 
ignorant ; as ignorant as were ninety-nine-hundredths of French- 
men themselves. M. de Tocqueville's book is far from having 
taught either us or the author's fellow-countrymen aU that they, 
or we, ought to know upon this subject ; but it has had the merit 
of proving how infinitely little was known respecting it 

With the Legislative, as with the social and administrative de- 
partments in France, that which preceded the Revolution is com- 
paratively obscure; and perhaps the ablest of French jurisconsults, 
since the Code, would find it difficult Jbo give a satisfactory opinion 
upon any knotty point involving familiarity with French law 
previously to that period. 

If we are rightly informed, the two volumes before us are the 
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result of the continuoua labours of nearly a quarter of a cei;itury. 
Their author, M. de Bastard, is the direct descendant of the 
counsellors and presidents of the same name, who, at the head 
of the second parliament of France (that of Toubuse), have left 
so noble a renown attached to the part they play^id in their coun- 
try's history. Consequently, in the unpuUished papers of his own 
family, our author has found documents which have not inconsider- 
ably helped him in the task of reconstructing the parliamentary 
edifice, so as to show the reader of the nineteenth century what 
those fanlous parliaments were which, from the earliest ages, up 
to the reign of Louis XYL, may be said to have borne the greater 
part of the weight of the civil organization and civil government 
of I'ranca Out of the various parliaments of the French nation, 
two have an importance tliat raises them immeasurably above the 
others ; the parliaments, namely, of Paris and of Toulouse. The 
Parliament of Paris was so pre-eminently first in rank, that its 
president was simply styled "Monsieur le Premier President" 
without the designation of the capital being annexed to that of 
the office : and upon one occasion when, before the King and his 
Court, the Greffier mentioned in some proclamation the pre- 
sence of '^ M. le premier president du Parlement de Paris/' he 
was interrupted by the functionary whose business it was to watch 
over the maintenance of etiquette, and told '^ never to add the 
word Paris, but to speak of the First President as M. le Premier 
President only,'' such having, time out of mind, been bis accus- 
tomed style and title. Of the first assembly of the realm, Vol- 
taire has given an account in his Histoire da Parlement de PariSy 
^'hich, like too many of the productions of that extraordinary ge- 
nius, is incomplete, incorrect, and superficial,; but which, unsatis- 
factory as it may upon the whole be, is nevertheless the only work 
of its kind that there can be any profit in consulting. Respecting 
the other parliaments, it is marvellous how little is the amount 
of information that can be obtained ; and the so called *' grandes 
oompagnies" that, in fact, governed and administered France 
through the entire period of her glory, from the middle ages 
downwards, and through the seventeenth century, yet need an his- 
torian to chronicle;^their deeda The second parliament of France, 
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especially, has met with na BufiScieBt record of its long and im- 
pprt£^nt existence. If we except La Roche Flavin, in his " Treize 
livr^ des Parlements de Frarice" we shall find literally nothing 
of any value respecting an Assembly, whose part in the History 
of France is such a leading one. M. de Bastard, ip his preface, 
most justly says : ^' It ipight have been thought that an exception 
wou|d b^ma^e in favour of the corps, famous alike for its science 
aiid for its integrity, s^nd whose mission it was to govern sn^d ad- 
ministrate, during four centuries, the largest judicial circumscrip- 
tion of all l^rance (after that of Paris); a corps in which so many 
illustrioi^ 1(isinailies devoted themselves from generation to genen^- 
tion. to the worship of the Law^ and the history of whose struggles^ 
again&t the Croin|ia ijs so inseparable from that of the greatest por 
litical events of each age/' 

For legal men, we can have i^o hesitation in sayi9g, that the 
minute and conscientious study of the history of the Parliament 
of Ij'oulouae is &r more interesting and instructive than that even, 
of the Parliament of Paria No where did the ancient, immemo- 
rially established judicial institutions and customs of France attain 
to such a degree of development, as in the vast portion of territory 
governed by the Etckte de Languedoc; sn^d whilst the parliamentary 
annals of Paris are necessarily political rather than judicial, those of 
Toulouse, are far naore judicial than political Toulouse is a town 
of ma^strates, and the trs^ditions of parliamentary tunes are in- 
eradicable froixk the soil of Languedoc. Moreover, there is a deep 
inter^t for us Englishmen — devout observers of the Law — in the 
sti^dy o{ a tin^^ when Frenchmen were, in this respect, none so. 
different froQi ourselves ; when it wa^ not, as now, thought meri- 
torious, or clever, or spirited, to elude, cheat, break through, or 
deride the Law ; but when^ on the contrary, the highest and brav- 
est subnutted to the Law's decrees. The study of the parliaments 
of France shows us Frenchmen in a new and unaccustomed light; 
and, iu presence of some of the heroes of her rxiagistracy, as history 
pourtrays them, we are led to wonder at the degeneracy of mor 
dern times^ and to ask, '' how have the sons of men such as these 
su^k so low V 

It is customaiy to call France a n;ulitary nation ; but she is, at 
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least, as mach the votary of Themis as of Bellona. Her early 
kings were even more judges than generals, and the judicial or- 
ganization of the country grew out of the first feudal institutions. 
" The French/' says an old author, quoted by M. de Bastard, ** are 
60 essentially litigious, so naturally given to lawsuits and plead- 
ings, that their kings have been obliged to establish more parlia- 
raents, courts, and special jurisdictions, and a vaster number of 
judges than are to be found in all the other countries of Europe. 
And this inordinate number of judges and jurisdictions has pro- 
duced ten times as many advocates, procurators, solicitors, and 
other men of Law, who, in order that they may gain a goodly 
livelihood, provoke and foment such a host of actions and suits, 
that, in all France, there exists nothing that is not matter for 
litigation/' 

A point worthy of remark from the beginning of the History of 
France, is the parliamentary tendency of her institutions, whilst, 
on the contrary, royalty never ceases to follow the reverse direc- 
tion, and to march towards absolutism. Hence the explosion 
at length caused by the shock of the two principles. France is, 
as regards a large portion of her bravest sons, instinctively, incur- 
ably aristocratic, and addicted to the love of arbitrary power : 
France is also, as regards an equally large proportion of her chil- 
dren, devoted to the system of administration by popular assem- 
blies, i. e, to the parliamentary system. It is from the persistent 
strength of these two principles in the heart of the nation, that 
originate all her troubles; and to these she owes the sudden and 
extraordinary vicissitudes she has experienced, now all for glory- 
worship, and now aflame for liberty and the most unbridled li- 
cence. 

This duality is to be observed in France from the first hour al- 
most of her organization as a kingdom. From the first lord of the 
land dates the first magistrate ; and, as his rule is almost always 
oppressive, it is soon qualified by the right of appeal. Under the 
reign of Louis IX. we find proclaimed the superiority of the King's 
judgment over that of the " Grand Vassal" though not without 
some difficulty. Little by little, this system of perpetual modifi- 
cation, brought to bear upon the immediate or direct judicature, 
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upon what has been termed the legislation of conquest, ends by 
producing a more and more complicated judicial organisation, one 
in which the rights and liberties of the subject are daily better 
guarded from oppression ; and the end is, the creation of the Par- 
Uaments, an institution so liberal, so strong, and so eminently 
national, that, when the day came for their determined struggle 
against the Crown, the latter was forced in self-defence to put 
them down, and destroy them, and the country was divided into 
two equally important parties. 

France had, between the twelfth and seventeenth centuries, 
twelve parliamenta Those of Paris, Toulouse, Dauphin^ (Gre- 
noble), Bordeaux, Burgundy (Dijon), Normandy (Rouen), Pro- 
vence (Aix), Pan, Brittany (Rennes), Franche Comt^ (Besangon), 
Metz and Flanders (Douai). Incomparably the most interesting 
to the historian are those of Paris and of Toulouse, after which 
rank the Parliaments of Normandy, Burgundy, Brittany, and 
Flanders. But, as we have already remarked, the history of the 
Paris parliament is more or less the political history of France ; 
that of Toulouse is the history of the French magistracy — of its 
manners and customs, its privileges and authority, its weight in 
the land, its internal constitution, and its position relative to the 
sovereign. The history of the Parliament of Toulouse is, in fact, 
the parliamentary history of France ; the other parliaments — 
once granted the difference of the races over which they are 
placed — ^have little or nothing that differs from that ancient and 
time-honoured institution denominated the '^ Second Parliament 
of France." 

From the early days of French history we are called upon to 
note the intuitive distrust of the Crown in the parliaments, and 
one of the first signs of this is the creation of what is technically 
termed, " La venalite des charges" the right of sale, namely, of 
judicial offices. Louis XI., angered at the independent attitude 
of the Second Parliament of the realm, had tried what perturba- 
tion might be caused it by the creation of the three other assem- 
blies of Grenoble, Bordeaux, and Aix, and what annoyance might 
be inflicted by the arbitrary alteration of its place of meeting, 
suddenly transferred to Montpelier, and then to Beaucaire ; but, 
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clever and unscrnpuloiis as he was, he had not adverted td the 
deteriorating influence that the Crown might exercise ovier the 
parliaments, by the simple establishment of the vSnalit^ des 
charges. 

"The sale of judicial offices," says very properly M. de Bas- 
tard (vol. i chap. 6, page 106), " was the &rat great injury inflicted 
upon the magistracy of France by the Crown." Louis XII., 
during his Italian wars, began by authorizing the sale of certain 
subordinate situations, stopping short of the higher pariiamentarjr 
onesL Francis I., in want of money wherewith to remunerate his 
Swiss troops, went much further, and not only extended his pre- 
decessor's act to the superior judicial offices, but, upoA the advice 
of the Chancellor du I^at, put up for sale, to the highest bidder, 
twenty places of counsellor in the Paris parliament, besid^s^ also, 
a large number of oounsellorships to the other parliainenta 
Henri II. followed his fether's example ; and Henri IV. created 
several new judicial dignities, with which he invested some of the 
leading nobles who had served his cause. But Henri IV., imii^- 
tentionally, whilst in appearance augmenting the evil, in reality 
prepared an antidote to it He established the possible heredi- 
tary succession in the highest parliamentary dignitiea This 
saved the parliaments, and was the origin of that immense ft%id 
solid force that developed itself in France through the next two 
reigns, under the name of the ** Parliamentary families"— ^ali oli- 
garchy, the influence whereof in the State can only be adequately 
estimated by those who take the trouble to follow through the 
civil wars and intestinal troubles of France, in the seventeenth and 
eighteenth centuries, the leading men of the several {urovilicial 
parliaments, and to mark the compact phalanx of resii^ta^nce they 
fenced to the arbitral action of the Crown. In 1640 Ccurdindl 
de Richelieu increased the Paris parliament by a sddden creatioh 
of twenty-four counsellors and a president ; the parliament r^ 
l>elled, and the Cardi^nal thx^w five of its judges into prisinei. 
Twenty out of thie tWo dozen new offices fetched their price ; four 
remained uhbought. As to Louis XIV., no sooner was be in Want 
of money than he ci^eated offices, and even whole courts of judicA- 
ture> tnucfh to the disgust of the oldestaWished companies, whp 
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sometimes even went the length of refusing to treat with theijf 
new colleagues. 

Theirs may be some doubt whether Sully however did not, 
with his perspicacity and strong power of appreciation, guess at 
what would be the result of the sale of public offices, combined 
with the hereditary principle ; for we find, under his ministry, 
the establishment o'f the tax knowti under the name of La Pau- 
tette, from Charles Paulet, tire secretary of the king's closet, who 
becartae the collector of the said tax. This consisted in the oHi- 
gation, for each purchaser of an hereditary office, to pay to tbe 
treasurer of the State the sixtieth part of the revenue of that 
office. The first days of January, in every year, were fixed for the 
payment in question, and if a titulary possessor of any judicial 
place died without having satisfied the rights of the Crown in this 
matter, his family forfeited the inheritance of his place. A fresh 
sale was then effected, and the finances of the Crown were the 
gainers by the affair. But the advantages accruing to tbe magis- 
tracy of France, from the establishment of tbe hereditary princi- 
ple, were incomparably greater than any pecuniary benefits that 
could be reaped by the Crown, irom either the power of sale or 
the receipts of such an impost aB La Patcbtte. From the hour 
when not only the son could succeed to the father, but the father 
to the son in case of the premature demise of th« latter, the 
importance of the parliamentary fJamilies was establirfbed, and 
perbaps the nearest approach made in France to what we call an 
aristocracy, namely, a superior order in the State — soperior by 
its position, it& merits, its influence, and its laboriousness — supe- 
rior, too, politically from the fact of its privileges being hereditarily 
transmissible. 

The list would be teo long, fot the limits of this articfe, of all 
the great and glorioiis tomes that for centuries mcde the parlia- 
ments of France illustrious. The Mol^s, Pa^quiers, HarfAys, 
Bastards, Seguiers, d'Aligres, Lamoignons, S^urs, and others, 
rendered it as honourable to have served the country by adminis*- 
tering its laws, as to have defended it at the cost of lifew Frotti 
this hour, too, was definitively established, what hlad always been 
. a national tendency since the days of Charles VII., equality of 
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nobility and social rank as between the gens d'^e and gens de 
robe; and, as we say, France was nearer than she ever was, or 
probably ever will be again, to the possession of a wise and great, 
and working aristocracy, which, like our own, is the best and 
surest of all guarantees for the liberties of the people and the dig- 
nity of the Crown. In the report made by Count Portalis in 
July, 1845, to the Chaml)er of Peers, we find the following brief 
sketch, showing what was the importance of the study of the law 
in the palmy days of the parliaments of France: — " Every thing, 
at this period of our history," says M. de Portalis, '^ might be 
traced to the lawyer's consulting chamber : feudal rights, clerical 
afiEairs, questions between the domain and the treasury, the com- 
petency of courts, the order of each jurisdiction, the limits of the 
King's authority, and the sovereignty vested in the Stata There 
was no distinction then between justice and administration. 
Whatever was food for contest of a civil kind had its proper place 
before a judicial court, was judicially inquired into, and ended by 
a judgment of the law. No sentence, however, of any sort was 
passed unless preceded by consultations, factums, memoirs, re- 
ports, and the pleadings of those appointed to plead the cause. 
Within the domain of the men of law fell the study and con- 
duct of affairs, private and public, by oral discussion and by writ- 
ten document — by tongue and by pen. No one need, therefore, 
be surprised at finding that, in the fifteenth and sixteenth centu- 
ries, illustrious advocates in France became the founders of great 
parliamentary families." 

But one phrase of this harangue deserves above all to be noted, 
for it furnishes us with the key to the importance of the parlia- 
ments, and shows the radical diflference — influencing every other 
minor distinction — between the civil and political organization of 
France two centuries ago, and now, — " There was no distinction 
then between justice and administration." Here is the one capi- 
tal point to be noted. It was a peculiarity as special to France 
to be judicially administered, as it is the peculiarity of Russia 
nowadays to be militarily governed. The administrator was in 
a higher or lower degree a magistrate also, and either he was 
responsible in a far more solemn manner than can ever be a mere 
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X;ivil administrator, or. he was immediately dependent upon a 
superior legal authority, to whom his direct appeal was a matter 
of necessity. What, during the last sixty years, has degenerated ' 
into a hopeless state of confusion, or of universal servility under 
the complicated prefectoral and sub-prefectoral system (usually 
at daggers-drawn with the judicial authority), was, previously to 
the destruction of the parliaments, subject wholly and solely to 
the decisions of the magisterial power. '" 

The difference between the words "Parliamentary" and " Re^' 
presentative" institutions, which here exists not, is precisely what 
has caused so much political perturbation amongst our neighbours^ 
After the great revolution had destroyed the possibility of the in- 
dependence of any class, reducing all more or less to the position 
of feeders upon the State ; and after the exaggerated system of 
centralization, and the multiplied division of administrative offices 
of the empire, had made the French a nation of functionaries, id 
which, as M. de Tocqueville says, " il y avail plus d'administra' 
teurs que d'administr^s ;" after all this, though it was possible 
for France to have a parliamentary form of government, it was no 
longer possible for her to have representative institutions. Hence, 
in reality, all the mischief. The Deputies returned by the 
300,000 electors in Louis Philippe's time, represented, in fact, 
little save their own immediate and personal interests ; nine times 
out of ten they made speeches for the sake of making them, not 
because they had the nation's affairs at heart The Government 
of 1 830 was purely parliamentary, not representative ; whereas the 
old parliamentary institutions of France were less parliamentary 
than their name would imply, and more representative even than 
parliamentary, inasmuch as they did represent and protect against 
Abuse or encroachment on their rights, the very large majority 
of the French nation. If any one desires to know how near 
to what we call parliamentary (i. ^., representative) insti- 
tutions France had gradually progressed from the thirteenth 
to the eighteenth century, we would strenuously advise him 
attentively to peruse M. de Bastard's excellent work. He will 
•then take, perhaps, a modified view of i the ancien regime, 
^ it in France existed, and be disposed to regard in a differ^ 
€nt light from what he now does, both the institutions which 
VOL. IV. NO. vin. . » 
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have been destroyed^ and thoBe which have been there 
founded 

Monsieur de Bastard has divided his History of the Parlia* 
ments of France into two distinct portions— the first volume is 
devoted to what the author teqns, the Judicial History; the 
second treats of the Political History of the " Sovereign Com-* 
paniesi'' and the distinction is a proper one ; for whilst, by their 
absorption in themselves of all judicature and all administrative 
direction^ the French parliaments are the necessary objects of the 
legal historian's research, by their attitude in face of the Crown 
or of the populace, by the resistance they offered to mere arbi- 
trary force, from whichsoever side it came, by the pressure they 
exercised, by the decisions they gave, they constitute a prepim- 
derant element in the political history of France. 

For the exclusively legal reader, M. de Bastard's first volume is 
of paramount interest, for in it is exhibited for the first time, in a 
detailed and precise form, the entire judicial organization of the 
French monarchy, with minute information regarding the muni* 
cipal institutions thence derived, and thereupon dependent Here 
are collected the smallest details even as to costume, etiquette, 
ceremonials^ &c., and upon the various minor rights and qualifi- 
cations inseparable, until 1789, from the position of a magistrate 
or advocata M. de Bastard, amongst other curious information, 
furnishes us with the table of what were in bygone times the 
approximative sums paid for different legal dignitiea Thus^ we 
find in 1665, a place, or '* charge" as it is termed, of President 
of a Court of Enquiry (President auw Enquetes,) fetching 100,000 
livres ; that of President aux Reqicetes, 90,000 ; that of Avocat- 
General, 150,000; and that of a President d Mortier, 300,000. 
Scarcely more than a century later, in 1771, a ^'charge" of a 
mere Counsellor had risen to 150,000 livres, which not very long 
after diminished to 90,000 ; whereas, those of Avocat-Oenirol and 
President d Mortier had attained the value of 800,000 and 
500,000 livrea At the same period (during the seventeenth 
and eighteenth centuries,) we find at the Parliament of Bordeaux, 
a Presidentship worth 120,000 livres, and a Procureur-General- 
ship standing at thesame price; whilst, at the Parliament of Bouen, 
both the President's office and that of President d Mortier are 
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placed at 150,000, that of Avocat-Gmeral at 110,000, and of 
Fromreur-O^n^ral at 200,000. 

It should be remarked, however, that money was not the only 
qualification required from the individual who offered to buy a 
judicial office, under the old system of organization of the legisla- 
ture of France : there were examinations to be passed ; and these 
offered no slight impediments to the obtaining of a responsible posi- 
tion by any person incapable of occupying it worthily. From the 
fifteenth century to the period when was established the right of 
purchase, the magistrature of France enjoyed what is known 
under the technical term of the "triple right of presentation."' 
In 1344 it was decreed that no one could be made a President, 
or Counsellor, or Maitre des Requetes, whose aptitude for the dis- 
charge of his duties should not have been sufficiently attested to 
the King's Majesty by his Chancellor and his Parliament. By 
edicts of 1406 and of 1446, it was made obligatory that, at every 
vacancy in the office of a mere Counsellor, the Courts should be 
called together in presence of the Chancellor, to propose one, two, 
or three candidates ; each individual present swearing upon the 
Gospel, to obey only the dictates of his conscience. In 1490, the 
so-called Ballotte or public vote was instituted, and the decisions 
of the French judicial corps were never happier. At this period, 
the system of gradation was followed ; a President was choseu 
from the ^lite of the Counsellors, a Counsellor from the elite of 
the inferior magistracy and from the bar ; and ignorance or inex- 
perience, at all events, could not be among the probable defects 
of those who were called upon to interpret and apply the law. 

Though the right of purchase naturally modified, it could not 
destroy, the hierarchical principles and guarantees that are, in every 
branch of government, dear to Frenchmen even to this day. Even 
after the vehalite' des charges had been established, the examina- 
tions submitted to by the purchasers of legal offices were by no 
means illusory or even easy. Supposing an individual were ready 
to pay to the Crown a round sum of money for the privilege of 
administering the laws of the realm, he had, besides that, to satisfy, 
in regard to his acquirements and knowledge, an assembly of 
jurisconsults and magistrates, sensitively jealous of their dignity 
and traditions; and often the candidate's situation was no pleasant 
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ona The Parliament of Toulouse, especially, was celebrated for 
its severity towards applicants for admission ; and whereas, in Paris, 
the modifications of 1579 had been accepted, and the candidate 
had tnree days awarded him to study a subject on which he might 
prepare hb reply ; in Toulouse the old usage was maintained, and 
the examination of the candidate took place ''on the fortuitous 
opening of a volume of jurisprudence, and on the fortuitous ques-. 
tions upon the practice of the law that might be addressed to him." 
He had no time given him to prepare his answer, but he was at 
once and on the spot either admitted or rejected. The sons of 
magistrates, already in possession, were frequently among the 
candidates, and notwithstanding what might be presumed to be 
the father's influence, there were many instances in which these^ 
postulants were disappointed for want of sufficient learning or 
capacity. Nor will this be wondered at, when it is considered 
what was the learning required from a magistrate of the Parlia- 
ment of France, and when it is remembered that he must have 
been equally well versed in the so-called Droit Romain, and ii^ 
Common Law, in Ecclesiastical or Canon Law, in Commercial, 
Criminal, and Municipal Law, and in all the Rules and Begula-^ 
tions of what would nowadays be termed " administration" 

The division and classification of the several courts and parlia- 
mentary judges and lawyers, fill a large portion of M, de Bastard's 
first volume ; and here we learn what were the various degrees of 
power and responsibility allotted to them from the Court of En- 
quiry (Chambre des EnqvMes) up to the Grand' ChamhrBy which 
has no parallel in modern times, unless it be in our House of Lords, 
upon certain special occasions. When a Counsellor's office had 
been purchased, the purchaser had to progress through the various 
courts in which practice was assigned to him, until his turn 
brought him to the Court of La Toumelle, and until, by right of 
seniority, he was entitled to his entry to the Grand* Chambre. 
The Paris parliament counted five courts, and that of Toulouse 
three ; but those of Paris had been at the period of the suppres- 
sion, in 1790, reduced to three also. 

After the hereditary principle had been established, it was oif 
not unfrequent occurrence that the sons of magistrates became 
associated in their father's parliamentary labours, before they had 
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tittainecl the age at which their vote could be received; and 
numerous are the examples on record of young men, seventeen or 
eighteen years old, whose days were devoted to the study and 
practice of the law, and whose activity was no less exerted in the 
performance of their duty, than when at five-and-twenty they 
acquired the privilege of having a deliberative voice. " The Parlia- 
mentary youth of France," says our author, " was delivered from 
idle habits, and that uncertainty of the future, which at the present 
day discourages so many, being early in life incorporated into the 
ranks of the magistracy, and having thus the time and means 
aflTorded them of treading in the steps of their elders. The right 
of judging (droit d'opiner) was not however awarded to these 
young men till after several years of toil and experience ; and the 
system adopted with regard to the variety of courts in nearly all 
the parliaments, operated well for the educating of future magis- 
trates. The custom which retained in the Gfrand' Ckambre, and 
in the Tournelle, the elders of the bench, and its members of 
longest standing, whilst the juniors were confined to the Courts of 
Enquiry, worked satisfactorily, for thus, no very near relatives 
could sit in the same court ; and if, in general assemblies, or in 
the cases of the reunion of several courts of parliament, persons 
closely related were brought together, then the provisions of the 
law, which distinctly forbade this, were brought at once into 
requisition." 

People are beginning to acknowledge in France that the magis- 
tracy there is far from what it was two centuries ago ; and that, as 
regards capacity and integrity, there is a wide difference between 
the men of the present day and those whose names threw so bright 
a lustre over the times of Henri IV., Louis XIII., the Fronde, 
and even a great portion of the reign of Louis XIV. M. de Bastard 
inclines to believe that this inferiority is owing to the want of 
preparation for their most serious responsibilities, that is so visible 
now amongst the legal youth of France. He quotes, in support 
of his opinion, that of the Emperor Napoleon I., who, to compen- 
sate for the loss of the hereditary principle, had created the so- 
called Judicial Noviciate, by means of which a young man was 
required to go through almost as many stages of probation as a 
member of the Church, before it was permitted him to adjudicate 
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toQchitkg the life, honour, and interestB of his fellow-m^L In 
•llttsion to the entire absence of all pecuniary inducements offered 
by the magisterial career in France, M. de Bastard observes that^ 
at leasts it would be well to restore to it some part of that univer- 
sal consideration, and of those honours, that were lavished upon it 
until the epoch of the Revolution. 

There is unluckily much truth in the remark, and doubtless 
the immense social power exercised in former days by the French 
parliaments has now almost wholly ceased to be, leaving in its 
place a lamentable void, which has not as yet been satisfactorily 
filled up. Napoleon I. was so well aware of this, that, despot as 
he was, he never avoided acknowledging the service rendered to 
France, socially and morally, as well as judicially, by her great 
parliamentaiy families, and he did what he could to re-establish 
them. The main object of his **^ Judicial Noviciate,'^ as our author 
terms it, was precisely to create a reserve corps of young magis- 
trates, like those which sprung necessarily from the hereditary 
system, and for whom the Bench should be an honourable and 
honoured existence, merited, laboured for, and aspired to, and not 
accepted as a pis-aller. 

If the limits of our article would allow of it, we should be well 
pleased to note some of M. de Bastard's observations upon the 
vast difference between the pecuniary remuneration of all the 
various Law Officers in England and in France, and also between 
the sums which the State in France draws from the practice of 
the Law, and those which the Govemtnent devotes to the salaries 
of Law Officers. 

The value of what are termed in France ^* venal and ministerial 
offices" is calculated at one milliard at the present time ; the 
interest whereof, according to the rate recognized hy the Chancery 
Offijce of 15 per cent., would therefore amount to one hundred and 
fifty millions of francs per annum. Now, amongst lawyers, it is 
commonly asserted that this enormous sum does not amount to 
more than the half of what the litigious population of France 
expend yearly for fees to lawyers, and for their several dues to 
solicitors, notaries, huissiers, eta, (Histoire Parlementaire^ vol 1, 
chap. xvii. p. 268,) and for the innumerable contributions levied 
upon the public by a host of experts, arbitrea, syndics, and agente 
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d'affaires, some of whom, however, are not strictly regular prac«> 
titioners, but whose cabinets are transferable by purchase and 
sale, upon which dues and taxes are payable. Estimating, then, 
the sums derived in France from the practice of law, in round 
numbers, at three hundred millions of francs yearly, and remind- 
ing our readers that this sum is absorbed by the State and by a 
host of professors or applters of the law, independently of the 
bench, it may not be without interest to see in what proportion 
to this are the emoluments of the highest law-officers, and of the 
magistracy, whose position is one not only of toil but of responsi- 
bility. With the Budget for 1858 lying before us, we find twenty 
millions of francs awarded as the remuneration of the magistrates 
of France, whose number is 6000. 

It is pretty well admitted on all hands, and by all those who 
have studied the subject, that the public manners and morals of 
France would not allow of the same rate of pecuniary remunera- 
tion assigned by us in England to judicial functionaries. Why 
this should be, it would be less easy to explain, for evidently a 
man well paid and provided for is more likely to be honest than 
one ill paid and provided for ; but France is full of these ano- 
malies, and it is easier for her rulers, whoever they may be, to 
change the form of government^ and put the whole country in a 
state of siege, than to attack successfully one of her peculiar and 
cherished prejudices. Now this prejudice in favour of a low rate 
of remunerating judicial functionaries is, in France, exceeding 
strong, and so well recognized that none of her sovereigns, since 
the commencement of the present century, has ventured in any 
measure to combat it. The first Napoleon was well aware that 
any attempt to come directly to the pecuniary aid of the French 
magistracy would be abortive, but he thought it practicable to 
*' re-organize the great magisterial family,'' as M. de Bastard terms 
it^ " and to re-build and re-integrate the judicial institutions of 
France, which had fallen to ruin through many causes.'' One of 
his chief means of reform and of regeneration was the ''Judicial 
Noviciate," which is, in fact, only the re-adaptation to the wants 
of modeni times of what was obtained two or three centuries ago 
by the establishment of the hereditary system, and by the forma- 
tion of the Parliamentary aristocracy, and of what might be 
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called the judicial and magisterial ccuie in the pre-ievolutionary 
aonals of France. 

What Napoleon had effected, however, was overthrown in a 
great measure by the monarchical and constitutional govern* 
ments that followed him ; and when, in their turn, the republic 
of '48, and the empire of '52 came to examine the condition of 
the magisterial corps in France, they found the principle of 
inamav^nlit^ the one last privil^e remaining to it, the one last 
relic of its ancient splendour. This guarantee is as yet preserved 
to the French magistracy, but how long it may be so, under a 
government like the present, which admits of no legal check — how 
long the last vestige of its independence may be left to the suc- 
cessors of such citizens as Etienne, Pasquier, Mathieu, Mole,) 
Dominique de Bastard, and others, of whom, till now, the histo- 
rians of France have been so justly proud — who will venture 
to predict? 

Another extremely interesting part of M. de Bastard's History 
of the French parliaments, will be found in the chapters devoted 
to the study and description of the so-called Chambres mi-partieSy 
or Chambres de VEdit^ as they were also termed, which were no 
other than the Law courts created, after the treaties of peace of 
1576, in all the parliaments, for the purpose of adjudicating 
between Protestants. These were composed of two presidents, and 
of sixteen or twenty counsellors, half Catholic, half Protestant^ 
with an Avocat-General and a Procureur du Boi ; and, thou«>h 
Velonging essentially to the Parliamentary corps, tbey were, with 
the exception only of the Parliament of Paris, established in towns 
situate at some distance from those where the Parliament held 
its sittings, and consequently were, as much as possible, preserved 
£i-om the influence that was supposed to be likely to sway them 
in the larger Parliamentary centres. There is no part of the 
work we have before us that is better worth perusing than thia 
It shows with how direct a view to the obtaining of justice — ^to an 
impartial application of the law — the ancient Judicial or Parlia- 
mentary institutions of France were organized. It i& impossible 
to read these pages and not see that the governing classes in 
France, those who framed and thosQ who applied the lawsf, were 
animated with a far more tolerant spirit than has been supposed 
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The quarrels of party doubtless envenomed mucfa^ and gave'risd 
to excesses without end, for ever to be deplored ; but, dating 
from 1576, the law itself was neither unjust nor intolerant. 

Twenty or thirty pages of our author's work will also be per-» 
used with profit by those who desire to note what differences are 
discernible between the interior organization of the various Law 
courts of France now, and as they were in the period of the parliar 
menta No detail connected "with this subject, however in appearf 
ance trifling, is here omitted. We know, when we have read M. 
de Bastard's^ book, how the audiences in each separate court 
were conducted ; on what days, and at what hours such and such 
causes were heard ; what were the dresses of each of the several 
functionaries from the highest to the lowest, what their habits 
and usages, as fixed by immemorial tradition. M. de Bastard has 
thus filled a vacancy which made legal history in France impos- 
sible ; and whoever chooses to examine attentively his interesting 
volumes, may re-construct, to his mind's eye, the parliamentary 
edifice as easily as he can figure to himself a Juge d' Instruction's 
closet, or the Assize court of Paris of the present day. 
: Before closing this first volume of the Histoire des Parlements 
de France, which, as we have already remarked, is by far the 
most interesting to purely legal men, we would earnestly recom^ 
mend the reader to study, in extenso, the chapters in it relative 
to three of the most important trials that took place under the 
later times of the French monarchy ; the trial of Marshal do 
Biron before the Paris parliament, under Henry IV.; that of the 
unfortunate Henri de Montmorency before the Parliament of 
Toulouse, under Louis XIII. ; and that of Galas, rendered so 
famous by the intervention of Voltaire, under Louis XV. It is 
difficult to imagine any thing that recalls to life the ancien regime 
in France, ancTthe troubles of her civil wars and religious dis- 
turbances, more dramatically than these several episodes ; and we 
lay down the book, fancying we have personally witnessed the 
stirring and tragical scenes which it recounts. 

We might ask, too, what have been the guarantees given by 
the system adopted since 1789 equivalent to those even afforded 
by the Parliamentary institutions ? 

" Every thing," says our author, " was subject, as we perceive^. 
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to die jwiadietkm of tbe pailiaiiieDta. Notlmig escaped them: 
mil, ccrkirimtiril, eommeicia], and criminal law, administrative 
justice, and police rpgolatioDS^ iogetber with the l^[idative power; 
all that concerned the internal oiganintion of the realm, its 
gOTemment and its administration, was either derived from the 
pailiameataiy establishment or appealed to it The oonseqaence 
was naturally that the parliaments were brought into oolliston 
with the Crown, and had to exerdae their control over the acts of 
royalty itselC Unhickily for society and the ma^strac^ of 
France in times of anarchy, this control, instead of offering a 
salutary ooontaraotion only, was converted into nnjustifii^le 
resistance to the most necessary measares taken by the executive 
and central authority, and tbe result was the hiin of both throne 
and parliament.*' 

This brings us to the second volume of L'Higtoire des Parle^ 
menu de France, which, as we have taken occasion to observe, is 
moie political than judicial, and in which we find a minutely 
detailed account of the quarrel between the Parliaments and the 
Crown, and of the final suppression of the formen 

We cannot attempt, of course, to enter into details connected 
with these events^ so important to tbe student of l^al and politi- 
cal history in France ; but a brief sketch of events which brought 
the parliaments to their close, may not be out of place in this 
roview. Thero can be no doubt that the struggle between the 
magistracy of France and the royal authority, ending in the 
destruction of the parliamentary corps throughout the land, 
began by being a religious one. 

Henri lY. ro-established the Jesuits in France, and managed 
to make peace between them and the parliaments, a peace which 
lasted during nearly the whole of the 17th century ; indeed, in 
1685, we have proof of this, in the panegyric pronounced by the 
P&re de la Beaune upon the Paris parliament, in which that body 
is praised to the heart's content of its most exacting members. 
But the revocation of the Edict of Nantes (m this same year 
1685,) produced, as well it might, a considerable alteration in 
matters. Tbe ill-advised act was attributed to the influence of 
the king's confessor, the Pfere de la Chaise, a Jesuit; and the per- 
secutioua against the Jansenists, owing, it was thought, to the 
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violent zeal of the Pdre Tellier^ and following immediatdy upoa 
the revocation of the Edicts fanned into a flame what had at finst 
been only a feeling of indignation in the minds of the parliamen- 
tary familiea Then was to be clearly seen what we referred to 
in the commencement of this article — ^the equal force and nation- 
ality of these two sentiments : love of a strong-handed govern- 
ment, and affection for what are, in fact^ republican institutions^ 
deliberative, legislative assemblie& The Ligue^ the Fronde^ the 
Revolution of'9Sy the Empire, and its consequences, the Bestora- 
tion and Monarchy of July, succeeded by a pure despotism, all 
serve to prove what we have advanced upon this point; but 
nothing proves it better than the struggle between the parlia- 
ments and the throne^ The parliaments took the side of Jan- 
senism ; and though we in England say they were right in so 
doing, it must not be forgotten that the majority of intelligent 
and liberal men in France said, and say to this day, that they 
were wrong. It is useless to persist in judging one nation by 
another. France, on many points, does not see with our eyes, 
and this is one. At all events, we repeat, the parliaments enter- 
tained Jansenist opinions, and hence the beginning of the contest 
During the dosing years of the reign of Louis XIY., and under 
the Regency, the struggle was latently carried on, breaking out 
only now and then; and under Cardinal Fleury the Jesuits 
regained all their former power and influenca But this probably 
worked their ruin ; for the stronger they grew, the more in- 
tolerable seemed their yoke. Louis XY., in spite of a certain 
apprehension he never quite surmounted, was brought by Madame 
de Pompadour and by the Due de Choiseul to the side of the 
anti- Jesuists ; and the Parliament of Paris was for a moment the 
support and instrument of the Crown in the campaign against the 
Order of Jesus. But this was only momentary; and throughout 
the eighteenth century we may mark the growth of that violent 
spirit of antagonism which divided France into two parties — the 
Court and the Jesuiste, the Parliament and the Jansenists, and 
the equally numerous partisans of both ; and which ended in the 
destruction of all — Court, Parliament, Jesuits, Jansenists, and the 
entire social edifice. 
^ The one radical defect noticeable on perusing each page of the 
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history of France, is want of moderation. Her institutions are far 
leas faulty than is the mode of working them. There are no 
genuine balances and checks in the governing system of France ; 
and from the middle ages to our own times^ such as there were 
have continuously diminished instead of strengthening. Whilst 
the feudal nobility (the wMesse dPSp^e) lasted in all its vigour; 
the parliaments were an admirable check to arbitrary tendencies ; 
but Richelieu put down (as he could not choose but do) this in* 
subordinate nobility; dying, however, before he had completed 
his work, which should have been to reconstitute an aristocracy. 
The Crown was thus left without due support and protection; and 
there was no intermediate force between it and the people, or 
even between it and the parliaroentSL But, for the moment, the 
parliaments were yet respectful in their demeanour, and the 
Crown was both popular and strong. The reign of Louis XIV. 
marks the commencement of the downward progress, and the dis^ 
solvent principle was thenceforward at work, until the outbreak 
of 1789-93 showed how vast had gradually become its strength. 

As we have said, in the matter of the Jesuits all France was 
divided ; and so were even the parliamentary corps between them* 
selvea At Toulouse, for instance, Dominique de Bastard, the 
Doyen, and Francois de Bastard his son, the Premier-President, 
were toto codo opposed to each other in opinion — ^the former 
judging with the utmost severity the Order of Jesus, by whose 
members he had been educated ; the latter resisting to the 
utmost the sentence of expulsion he was forced to pronounce 
against them. The contest between the Crown and the Parlia- 
ments arose out of a detail of the long-enduring proofs des 
Jesuites, in manner following : The Edit du Roi of 1762 had 
prescribed certain " modifications to be introduced into the Order 
of Jesuits " {Hist: des Pari: de France^ voL ii p. 150) ; and the 
Parliament of Toulouse, instead of adhering thereto, refused to 
register the decree of the Crown, and maintained in toto the sen- 
tence of expulsion and abolition. Nearly all the French parlia- 
ments followed this exampla Toulouse passed sentence in 1763, 
Grenoble in '63, Dijon in '63, Rouen in '67, Aix in '63, Pan in 
'64, Besangon in '65. The partisans of the Jesuits were, the* 
Queen, Maria Leczinski, the Dauphin, the Queen's father, the 
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King, the Parliament of Flanders^ the Sovereign Court of Alsatia, 
the Council of Artois, the Parliament of Nancy, the Province of 
Lorraine, and half the Bishops of the country. 

Frangoia de Bastard, however, as we have said, pronounced, the* 
sentence of expulsion, having nevertheless distinctly declared that 
he was favourable, as just stated, to the Edict of Modification; 
and when passing the above sentence, he accompanied the act by 
these words, which proved to be prophetic : " You have just now 
9et a fatal example, gentlemen — the fatal example of suppression : 
you will in your turn be suppressed." And accordingly, not 
thirty years afterwards, the parliaments were suppressed, and 
irrevocably so. And truly enough an historian quoted by M . de 
Bastard observes : " Even as the stones of Port- Royal fell back 
on the Jesuits and crushed them, so the expulsion of the Jesuits 
was fatal to the parliaments ; and these corporations, now flushed 
by their momentary popularity, and by their recent victory, soon 
transgressed their boundaries, went beyond what was their right, 
and met with their ruin.'' 

This is too intricate a subject for us to enter upon ; it would 
however, upon mature examination, probably be found that the 
Act of Expulsion by the parliaments was an excessive and unjust, 
if not an illegal one; and that the. Edict of Modification would 
have answered all the purposes and ends of liberty, and not have 
had the consequences of the other. But here, as usual, the want 
of moderation we have alluded to was conspicuous, and hurried 
the parliaments to the commission of an imprudent act ; an act, 
moreover, of useless imprudence. 

. Forty years of the reign of Louis XV. werp passed in the con- 
flict of the royal with the judicial authority. Not only in the 
affair of the Jesuits did the Parliaments stand their ground ; they 
^ven assumed an attitude of exaggerated defiance, and soon made 
the exercise of the royal prerogative all but impossible, by their 
.continual refusal of registration. The financial embarrassments of 
4he realm became the principal source of trouble; and to the often 
just demands of the Crown for registration of Edicts of Finance, 
.the parliaments opposed the same refusal they had opposed to 
the Edict of Modification. We recommend our readers to study 
^with attention M. de Bastard's account of the mission of the Due 
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de Fill- James to the Parliament of Toulouse in 1763, in order to 
see how difficult it had become to deal with those arrogant bodies^ 
which, having lost their old spirit of tolerance, aspired at length 
even to arbitrary power; A most carious political lesson may 
hence be learnt 

Many causes^ according to our author, combined to draw on 
the parliaments to their ruin ; and, at lei^b, the pariiamentary 
revolt spread throughout the land. From Paris to Rouen, from 
Kouen to Toulouse, from Toulouse to Brittany and to Provence, 
** the parliaments had netted France in such a wefa^ that the 
determined will of the King alone could iKeak through it/' 

Voltaire himself admits this, when he says, "The hour had 
come to restore the Crown to its pristine splendour, by snatching 
it from the dust where it lay buried in the law offices, when the 
Chancellor DeMaupeou took the direction of theaffairsof the State." 

As every student of French history knows, the name of Man* 
peon is synonymous with the suppression of the parliaments in 
France ; and at this point we may concluda Our task is not to 
judge who was wrong, or who was right, in the m^norable 
struggle between the Parliaments and the Crown. Both have, 
through manifest lack of prudence, been victims in the contest 
Our object has been, mainly, to point out to the English reader 
that France has a parliamentary history, though, until iu>w, she 
has not had a parliamentary historian. M. De Bastard has been 
the first to assume that character ; and we congratulate him on so 
doing. A great void is worthily filled up by his most interesting 
work, which we counsel all jurists on our side of the Channel to 
peruse. It will make them understand why there is so much 
that appears strange in the judicial edifice of our neighbours ; and 
why French law and French customs, habits, and traditions, are 
often so opposed to one another. It will make them familiar, too, 
with what France really was before the Revolution, and with 
those illustrious parliamentarians, who, to quote M. De Bastard, 
^' if they were imperfect citizens and statesmen, were, as magis^ 
trates and administrators of the law, above all praise." 

[The case of Galas, referred to in the preceding article, is stated at length 
in Lord Brougham's ''Men of Letters of the Time of George III.," p. 94, 
et aeq. Our readers are perhaps aware that a French translation of thia 
work, dedicated to Lord Howden, appeared at Paris In 184 >.] 
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abt. III.— evasions of the law. 

THE title we have selected for this paper is so short and simple^ 
and withal so expressive and comprehensive, that we should 
have deemed it superfluous to offer any explanation with regard to 
it, but for the doubt which might possibly appear to have beeu 
thrown upon the propriety of its adoption by so high an authority 
as the present Lord Chancellor, who is reported to have said re- 
cently, ''I never understood what is meant by an evasion of aa 
Act of Parliament : either you are within the Act of Parliament 
or you are not within the Act of Parliament. If you are not 
within it, you have a right to avoid it, to keep out of the prohi- 
bition ; if you are within it, say so, and then the course is clear ; 
and I do not think , you can be said not to be within it because 
the very words have not been violated.'' ^ The correctness of 
this opinion of Lord Cranworth is unquestionable ; for undoubt* 
edly every act must, judicially speakings either be within or 
without the particular law. What we propose here to treat of as 
evasions of the law are acts which, given a prohibitory enactment, 
do not come within its letter or judicially received spirit or in- 
terpretation, but yet come within the broad spirit and general 
policy in which the enactment was conceived ; and which acts 
have required some amount of craft or subtilty to keep them 
without the law — a certain degree of fine sailing to steer them 
clear of the breakers. In considering the spirit of a law, we are 
not here restricted to the confined view which has necessarily to 
be taken by a court of justice in order to attain, to a certain ex- 
tent, uniformity and certainty in its decisions, but we may look 
at the spirit in its unrestrained and widest sense. 

Many are the men who will, under great temptation, still, for 
conscience sake, refuse to transgress the letter of a law, the spirit 
of which they will not hesitate to violate, if by an evasion the 
same object can be effected* They will not break the law, but 
they only " keep the word of promise to our ear, and break it to 
our hope.'' Evasions of the law are so numerous, the term com- 

. > Edwards v. HaU, 25 L. J^ Ch. 24. 
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prebends such a vast proportion of the actions of everyday life ; 
so many political, moral, social, and commercial considerations, 
are involved in this inqniiy ; a full knowledge of the subject is so 
necessary to the lawyer and the legislator, the metaphysician and 
the moralist ; a single evasion of the law may be attended with 
such great and universal consequences, for good or for evil, that 
a brief review of some of the more prominent evasions cannot 
fail to prove both curious and interesting. The constantly re- 
curring questions must present themselves to the lawyer, of what 
is within the law, what without, and how best to keep out of the 
prohibition, or within the injunction — to the legislator, how 
best so to frame laws as to prevent their passing at once, by skil- 
ful evasions, into so many dead letters — and, to the metaphysi- 
cian and moralist, where the hairbreadth line of distinction can 
and must be drawn, by the reasoning faculties and moral senti- 
ments, between transgression and evasion ; the distinctions so often 
discernible by the fine logician, being sometimes without a dif- 
ference, whence the moralist too frequently has to deplore the step- 
ping-stones to wrongs which might, perhaps, never have been com- 
mitted, but for the habitual approach too near to the brink 
of the precipice, down which so many frail mortals are hurled in 
ruin and disgrace. But it must not be supposed that evasions 
are always effected for evil, or even for sinister or private pur- 
poses. Many admirable reforms have been effected by means of 
evasions ; though whether the ends sanctified the means, and whe- 
ther the same results might not generally have been obtained by 
a legitimate course, may well be doubted. Evasions, however, 
there are, and evasions there have been, from the evasion by the 
ancient prophet Balaam, to the evasion, or attempted evasion, so 
conspicuously exhibited to us in Brook v. Brook ; from the time 
of Moses to the time of Victoria ; firom the earliest times even 
until now. By no amount of bribe or favour would Balaam be 
induced to violate, directly, the injunctioa he had received to 
bless and not to curse the Israelites ; the spirit of that injunction 
was obvious, but he did not hesitate to evade it, by pointing out 
to Balak the manner in which, indirectly, a curse upon that peo- 
ple might be obtained. We cannot, however, linger to cull gems^ 
that might otherwise be gathered from, the histories of ancient 
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times or other lauds ; but must at once pass on to incidents of 
more interest, because of more practical importance ; namely, 
those which have occurred or are occurring in our own country, 
and in our own times, or the effects of which we may now feel ; 
and. even of these our space confines us to a select few only. 

As prominent and well known, perhaps, as any of the evasions 
of English law, are the series devised by the monks of old. 
Th^y threw down the gauntlet successively at Licence in Mort- 
main, Henry the Third's Magna Charta, the statute De Religiosis^ 
and other statutes of Edward I., and came off victoriously in 
every one of those contests ; but were vanquished by the strong arm 
of the law of Richard the Second. To the contrivances of the 
clergy in those times for evading the statutes of Mortmain, we 
owe our beautiful and ductile system of uses, and these uses 
being at the time of their introduction useless in courts of law, 
where they were not recognised, led to the establishment of the 
separate jurisdiction of the Chancery as a court of equity, by 
means of a subpoena returnable in Chancery alone, issued under 
a strained interpretation of the statute of Westminster the Se- 
cond, and being " a novelty devised by the subtilty of Chancellor 
Waltham (Bishop of Salisbury) against the form of the common 
law," ^ in order to give effect to the uses. Equally well known is 
the evasion of the statute De Donis, effectuated by the judges in 
the reign of Edward IV., amounting to a virtual repeal by 
judicial decision of an Act of Parliament, and laying the foun- 
dation of our late all-powerful conveyance by common recovery, 
itself a fictitious proceeding, invented by the clergy in order to 
evade the statute De Meligiosis. The policy of the statutes of 
Mortmain was, by 9 George II., cap. 36, extended to some 
kinds of dispositions (including testamentary dispositions) of 
lands or tenements, or money to be laid out in the purchase 
thereof for charitable uses. We had long consoled ourselves with 
the idea, that even clerical invention could have hardly succeeded 
in making good an alienation in Mortmain against the formi- 
dable array of statutes, ancient and modern, that might be brought 
to bear against it. The recent case of Philpott v. St George's 

1 3 Bl. Com., 53. 
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Hospital/ combined with a oonsideratioii o{ the necessity there 
appean to have been, in 23 Henry YIIL, to pass the act of that 
year against alienations in trust for devotional purposes^ leads to 
the fioir inference, that had not the suppression of the religiota 
houses themselves taken place, they would still have succeeded 
in acquiring real property, notwithstanding the Mortmain acta 
The case we have just alluded to presents us with a £Eu:ile method 
of evading the Mortmain act and 9 George IL, effectually work- 
ed out Lord Beauchamp by his will, after reciting that he had 
contemplated erecting and endowing almshouses upon soma 
part of his estate, or elsewhere in the hamlet of Newland, direct- 
ed his trustees (in case he should die without effecting such ob« 
ject, and any person should, within twelve months after his de- 
cease, purchase or give a suitable piece of land in Newland as a 
site for such almshouses, and with the intent that the same 
should be devoted to such purpose), so soon as such land sh<mld 
have been legally dedicated, if they approved the scheme of 
the intended charity, to pay to the trustees of it» out of 
his personal estate, £60,000 for the purposes of the charity, but 
not to be applied in the purchase of land. Land was given and 
dedicated by a person within the time limited. 

It was decided by the House of Lords, that this request was 
not within the Mortmain Act^ it not being a gift of land, or of 
money to be laid out in the purdiase thereof. It appears frcMn 
the reported remarks of Lords Cranworth and Wensleydale, al- 
though no question was raised upon the subject, that the land 
dedicated was part of the testator's estate, and which he had 
devised to the person who dedicated it, who apparently was aho 
one of the executors of the will, but between whom and the 
testator no understanding was shewn to have existed as to the 
use or dedication of it. Lords Oranworth and Wensleydale ap- 
pear however to have thought, and our readers will probably also 
think, that the circumstances were calculated to awaken some 
suspicion on this point The testator's dispoeitioBS were, how- 
ever, carefully made ; they did not infringe the Mortmain Act, 
but they missed it by such a hair's-breadth only, that an eminent 
judge considered that they had passed the boundary, and were 
^ 30 L. T. Rep., 15. 
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void ; for the judgment of the House of Lords reverses that of 
the Master of the Rolls. So complete an evasion of this act was 
not arrived at all at once ; many have been the attempted eva- 
sions of it, some successful, others unsuccessful ; the advance has 
been made step by step ; its history is interesting ; but we can 
only here refer those who desire to pursue it further, to the 
elaborate judgments in the above cases of Edwards v. Hall, and 
Philpott v, St. George's Hospital, and the authorities there cited 
and reviewed. 

The terrible commercial' panic we have just witnessed has 
awakened universal interest in the policy of Sir Robert Peel's 
banking legislation ; and we will here introduce to our readers 
an evasion of the Bank Act of 7 and 8 Vic, c. 32 (1844), of 
some importance, especially to the mercantile lawyer. A material 
part of the policy of that act was to gain a monopoly of paper 
money for the Bank of England ; and with that view to restrict 
the issue of the banks then issuing notes, to the average of their 
issue at that time, and to prevent all banks not then issuing pa- 
per money from issuing at alL Accordingly the act enacts, by 
sections 10 and 11 — 

That after the passing of the act, no person other than a banker, who, 
on the 6th of May, 1844, was lawfully issuing his own bank-notes, shall make 
or issue bank-notes. And that it shall not be lawful for any hanker to 
draw, accept, make, or issue any bill of exchange, or promissory-note, or 
engagement, for the repayment of money to bearer ob demand ; except as 
to bankers who were then lawfully issuing bank-notes, who are allowed to 
continue their issue to the extent of it^ then average amount. 

These prohibitions worked effectually for more than nine 
years^ when an act ^ was passed which reduced the stamp duty 
on drafts or orders for payment of money to the bearer, or to 
order on demand, to one penny. The banking-houses established 
since the Bank Act of 1814, were competing with the older 
banks upon unequal terms ; the latter deriving great advantage 
from their authorized issue of paper money. Some of the non- 
issuing bankers soon saw that the reduction of the duty upon 
drafts or orders to one penny, would enable them to gain an 
equality with the old banks of issue, by means of notes or orders 

1 16 and 17 Via, c. 5d. 
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upon penny stampfl, provided they could be legally issued with- 
out infringing the Bank act ''A bank-note is (or rather was) 
a promiasory-note made by a banker, payable to bearer on de- 
mand, and intended to circulate as money." ^ Drafts or orders 
not payable to bearer, were not therefore within either of the 
above prohibitory sections; and the country was soon flooded 
with notes or orders, issued by bankers who could not l^ally 
issue regular bank-notes. Each of these new notes was a 
promissory-note made by a banker, was paid to the bearer on 
demand, and. was intended to circulate as money, and therefore 
came, almost to a shade, within Mr. Serjeant Byles's definition of 
a bank-note, and yet was not a bank-note. The difference was 
this : These new notes were made payable to A. B. (generally the 
banker's clerk), or order, and he indorsed them before they were 
issued ; so that, although they were in &ct paid by the banker to 
the bearer on presentment for that purpose, whether bearing an 
intermediate indorsement or not^ they were not made expressly 
payable to bearer, and therefore successfully evaded the law. 
This went on for about a year. The other banking interests be- 
came aware of the invasion of their province, and the legislature 
attempted a remedy by 17 and 18 Vic, a 83, s. 11, which, after 
reciting that, in order to prevent evasions of the regulations of 
the Bank acts, it was expedient to define what should be deemed 
bank-notes, enacts — 

That all bills, drafts, or notes (other thao notes of the Bank of England), 
which shall be issued by any banker for the payment of money to the 
bearer on demand ; and all bills, drafts, or notes, so issued, which shall 
entitle, or be intended to entitle, the bearer or holder thereof, without 
endorsement, or without any further or other endorsement than may be 
thereon at the time of the issuing thereof, to the payment of money on de* 
maud, whether so expressed or not, in whatever form, and by whomsoever 
drawn or made, shall be deemed bank-notes. 

This lengthy definition of a bank-note (and we have here 
abbreviated it somewhat), must therefore now be taken instead of 
the clear and concise one given in Mr. Serjeant Byles s excel- 
lent work ; and it appears, at first sight, comprehensive enough 
to put an end to all further evasion. More, however, might have 

* Byles on Bills, 6th edition, 7. 
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been expressed in fewer worda The bankers who had issued the 
new penny-stamped notes at once recalled them, but they had 
tasted the sweets of evasion ; and, unfortunately for the success 
of the new legislative definition, the very same act that contained 
it, enabled a new evasion to be eflfected by its reducing the stamp 
duties on all inland bills of exchange, drafts, and orders for the 
payment to the bearer or to order, at any time otherwise than on 
demand, of any sum not exceeding £o^ to one penny. It was 
obvious that notes issued by bankers, which did not entitle, and 
were not intended to entitle (so far as the intention would be ju- 
dicially ascertained and recognised), to payment on demand, 
would not come within the definition. New notes were therefore 
issued ; the only difference between these and the former ones 
being, that these were made payable, notou demand, but seven days 
after date, and were restricted to sums of £5 each. This evasion 
is in effectual operation at the present time ; and many are the 
bankers' notes, not being "bank-notes," which are now in circu- 
lation under it. The recent statement of the Chancellor of the 
Exchequer to the House of Commons upon the introduction of 
the bill of indemnity against the infringement of the Bank 
Charter Act, as to the total amount of bank-notes circulated in 
England, must therefore be taken with this qualification, that it 
represents the authorized issue, but does not comprise the bank- 
ers' notes issued under this evasion. 

We will now take an evasion of the common law which has 
sprung up within the last fifteen years, and which affects the 
commercial part of the community somewhat considerably ; we 
mean the power over after acquired effects, now generally given 
to mortgagees by bills of sale of personal chattels It is a very 
old and well-known maxim of the common law, that " a man 
cannot grant that which he hath not, nor more than he hath ; " ^ 
or, according to Noy, " that no man can grant or charge any thing 
but that he hath." All old bills of sale were, in accordance with 
this maxim, simply assignments of the chattels belonging to the 
mortgagor at the time the bill of sale was given, and this con- 
tinued to be the practice down to the year 1843 ; for, although 
the writer has seen a very old bill of s ile, granting the mortgagee 

^ Perkins, Title Grant, 65 ; Wockl's Inst., 276. 
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power to enter the mortgaged premises forcibly, or othenrae, and 
seize the gooda^ such a power was exceedingly rare, and had no 
reference to future property. The order and disposition claoBes 
of the bankruptcy and insolvency laws, combined with the change- 
able nature of a trader's stock in trade, and the equally variable 
character of farm produce, rendered these old bills of sale very 
harmless affairsL In 1843, however, it was for the first time con- 
tended, that an assignment of the stock iu trade upon a mans 
premises^ passed both bis present and futiire stock in trade. This 
occurred in Tapfield v. Hillman,^ but the case turned entirely 
upon the construction of the deed ; and the Court of Common 
Pleas held, that it was not the intention of the parties to pass future 
property by it, and that if it had been intended to affect future 
property, such intention ought to have been made apparent upon 
the instrument itself. This suggestion appears to have been 
acted upon directly ; for in the next case upon the sutject, that of 
Lunn V. Thornton,' before the same Court (18-14 — 5), the bill 
of sale did expressly purport to assign, as well the chattels of 
the assignor then upon his premises^ as those which should at 
any time thereafter be thereupon ; still the Court held the docu- 
ment ineffectual to pass any thing but what belonged to the mort*- 
gagor at the time it was made. Tindal, C. J., however, said, " This 
is not a question whether a deed might not have been so framed 
as to give the defendant the power of seizing future personal 
goods of the plaintiff, as they should be acquired by him and 
brought upon the premises^ in satisfaction of the debt, nor does 
there seem any doubt but that such a power might have been 
given/' Prior to this we find no allusion to any power given to a 
mortgagee over the after-acquired property, real or personal, of 
the mortgagor ; for although the doctrine of Lord Bacon, in his 
Maanms, Rule 14, as to a declaration precedent, is cited in Lunn 
v. Thornton, Lord Bacon refers only to powens of attorney to per- 
form acts with regard to real estate at the time of the grant of 
the power (or declaration precedent) actually belonging to the 
grantor ; and throughout the elaborate dissertation of Jarman, by 
Sweet, on mortgages of personal chattels, published in 1839, the 

* 6 M. & G., 851. » 14 L. J., C. p., 16U 



Evasions of the Law. 255 

subject of a mortgage of after-acquired property is never men- 
tioned, and such a mortgage indeed appears to have been, at 
that time, undreamt o^. The attempt in Lunn v. Thornton, 
it has been seen, was a failure. Very soon after, however, the 
power to distrain after-acquired effects, and also a power of 
attorney to the mortgagee to assign them himself, began to be 
introduced ; and subsequent cases have established their validity. 
The power of attorney is now also sometimes used for the purpose 
of affecting expectant interests in real property. The powers of 
distress and sale afforded such facilities for sweeping off the mort- 
gagor's e&cts, that notwithstanding the " order and disposition *' 
provisions of the bankrupt laws, the security could, in most cases, 
be realized and made good against bankruptcy and insolvency 
assignees, to the great annoyance of the creditora But for these 
powers, the Bills of Sale Begistration Act would probably never 
have been required. That act is expressly extended to " powers 
of attorney, authorities, or licenses, to take possession of personal 
chattels as security for any debt" It is, however, an act, the 
evasion of which (the powers of distress and sale being retained) 
requires even less faculties of invention than were sufficient to 
effect the evasion of the common law, effected by the introduction 
of those powers. 

We will conclude this paper with a notice, as concise as pos- 
sible, of the evasion exhibited by a case we mentioned almost at 
starting — ^a case which has enlisted a large share of attention from 
the public, on account of the important, political, moral, and 
social considerations involved in it ; and from the lawyer, on 
account of its influence upon the law of title to both real and 
personal property. We allude to the case of Brook v. Brook, 
heard before V. C. Stewart, assisted by Mr. Justice Cresswell, 
but, at the time we write, not yet disposed of by the Vice-Chan- 
cellor. The case, so far as our present subject is concerned, is 
this:— In June, 1850, William Leigh Brook, a widower, inter- 
married with the sister of his deceased wife. The marriage was 
celebrated at the Lutheran church at Wandsbeck, Altona, in the 
duchy of Holstein, Denmark ; where, according to the law of 
Holstein, the marriage of a widoAver with his deceased wife's 
sister is valid, and the children of such marriage are legitimate. 
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celebrated have been complied ^rith, although such marriage 
was not solemnized in the form required by English law, provided 
the parties are such as could legally contract marriage in England ; 
and beyond this the cases do not yet appear to have carried the 
question. Upon the point mooted a great authority is Story's 
Conflict of Laws, In sections 113 and llSa.of this work, the 
learned author says that the general principle is, that between 
persons sui juris marriage is to be decided by the law of the 
place where it is celebrated ; two of the most prominent exceptions 
from this general principle being, marriages involving incest, and 
marriages positively prohibited by the public law of a country 
from motives of policy.^ And in sec. 114, he says, that no 
Christian country would recognise incestuous marriages ; but this 
term he confines to such cases as, by the general consent of all 
Christendom, are deemed incestuous. This last restriction opens 
BO wide a field for discussion, that Mr. Justice Cresswell dissents 
from the necessity of entering upon it, and prefers rejecting this 
part of Mr. Justice Story's qualification of the principle, and 
determining by the laws of our own country what is, and what 
is not, incestuous. There is. another exception to the general 
principle of importance in this inquiry, and that is, that where 
the parties have no bona fide domicile in the place of contract, 
but have resorted thither to evade some prohibitory law in their 
place of actual domicile, extending to marriages contracted in 
another country,^ the marriage will not be recognised. Mr. Jus- 
tice Cresswell has delivered a very learned and able opinion upon 
the case, and expresses himself decidedly against the validity of the 
marriage, and consequently against the successful accomplishmentt 
by a few hours' sail to a continental state, of an evasion of an ex- 
press law upon so important a subject as that of marriage. It is 
understood that the case will be carried to the House of Lords, 
and, in order that the matter may be at once definitively settled, 
this appears desirable. In the mean time we refrain from express- 
ing an opinion upon the point at issue ; but we may remark that, 
if the marriage be ultimately upheld, an express enactment will 
be virtually repealed by judicial decision ; if, on the other hand, 

* See also, 1 Burge Com., Confl. Laws, 190. 
> Story lOO—Steer P. L., by Clive, 147. 
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the opinion be confirmed that the marriage is invalid, members of 
families, hitherto belieyed by their parents to be legitimate, will 
be declared illegitimate ; in either case, great inoonvenieDce will 
follow. So far, however, as the legal world is conc^med, the 
case must act as a forcible reminder of the voidable character, 
during the lives of the parties, of marriages of persons within the 
prohibited degrees, before 31st August, 1835 ; and should awaken 
the real property lawyer to an increased carefulness, not ot accept 
a title by a descent depending for its validity upon so impotent 
a spell as the celebration (since August, 1835) of "a marriage of 
a widower with his deceased's wife's sister." E. W. B. 



Art. IV.— lord BROUGHAM'S ACTS AND BILLS, 

From 18 II to the Present Time, now first collected and arranged ; 
with an Analytical Review^ shewing their Results upon the 
Amendment of the Law, By Sir J. E. Eardley Wilmot, 
Bart. London : Longman & Co., 1857. 

PERHAPS, when reflecting on the social questions of the 
present day, and comparing them with such as specially 
invited the attention of our forefathers, we are most struck with 
the increase of interest manifestly felt in projected measures of 
law reform, in any well-considered scheme put forth with a view 
to simplifying the procedure of our courts, civil or criminal, or 
assimilating the customs and legal usages of one portion of the 
kingdom to those of another. 

It is, indeed, most true that the progress of civilisation in any 
country may unerringly be tested by a comparison of its legal in- 
stitutions existing at different epochs of its history, and with 
peculiar force does this remark apply in reference to written laws, 
promulgated from time to time by the legislature to meet the 
exigencies of the day. Not merely does the statute-book contain 
materials to which the historian must resort : it is in itself a his- 
tory, which may be read with advantage by any one possessing 
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competent knowledge of bygone times— of political and social 
qhangea In turning over its pages who can avoid marvelling at 
the results of legislative activity there displayed ; or fail to noiioa 
how astonishingly the demand for legislative interference has, 
during the last half century^ been and still is increasing? so that 
the labours of our English Justinian himself, as developed in the 
statute-book, seem brief indeed, and insignificant when mea- 
sured against the elaborate enactments now vouchsafed to us. 

Unquestionably, the conscientious discharge of senatorial du« 
ties, by one having ability to^discern and supply the wants of the 
community, calls for untiring energy — an amount of patience and 
perseverance which it would be difficult to appreciate or over- 
estimate. If we would judge of the qualifications necessary to 
constitute a great law-reformer, the means of doing so is afforded 
by the volume of Lord Brougham's Acts and Bills lying on our 
table. Never before, so far as we are aware, have the fruits of a 
life devoted to the accomplishment of unselfish ends been, in the 
mode now adopted, presented to the public ; never before, most 
assuredly, have results so beneficial as those which are here exhi* 
bited crowned the efforts of an individual. Nor can a monument 
to a great philanthropist more worthily be raised than by thus 
collecting together the results which he has achieved, and show- 
ing for how very much the community at large has to be thank- 
ful to him. Verily, as an incentive to exertion, and as a stimu- 
lus to flagging zeal, may be commended the assemblage of Acts 
and Bills just put forth under the able edit<H:ship of Sir Eardiey 
Wilmot. 

" The object of the present publication," says Sir Eardley, " Is to shew 
how largely his country is indebted to Lord Brougham as a law reformer. 
Many of the measures originally proposed by him, meeting at first with 
no encouragement, but persevered in with a confidence of their utility, 
which no opposition could subdue, met with slow but ultimate success. 
The value of others was at once so manifest, that they became the law of 
the land without a dissenting voice. Not unfrequently the most important 
improvements in our jurisprudence, initiated by his suggestive genius, 
passed into the hands, and contributed to swell or establish the reputation, 
of men of far less capacious intellect, but whom political partisanship or 
accidental circumstances had rendered, for the time, more powerful in the 
senate." 
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And again we are told, that 

*^ The quality of statesmansbip, at all events of tlie higher class, is too 
much in advance of public opinion not to follow in its rear. It was this 
foresight which made the immortal Chatham and his highly-gifled son to 
be pre-eminently leaders of the people, and gives Brougham a high place in 
the glorious list of lawgivers to our coimtry. Not that this quality alone 
can make any man a statesman. To acute discernment must be added 
other qualities no less important — ^unshrinking courage, indefatigable in- 
dustry, perseverance regardless of check or disappointment, and honourable 
ambition to serve the country without reference to personal advancement. 
All these characteristics belong, in a remarkable manner, to the eminent 
individual whoae career as a law reformer this volume purports to record." 

• In the above words is offered no pointless eulogy, but a just 
and discriminating tribute of admiration for the commanding 
genius and self-devotion of a really great man. 

Looking at the volume before us, as we must here necessarily 
do, from a strictly professional point of view, we find it suggestive 
of much on which our legal brethren would do well to maturely 
ponder and reflect The love of self-aggrandizement, as we have 
ere now had occasion to remark, is rife amongst the bar and the 
solicitors. With some honourable exceptions, the great mass of 
our practitioners, how sedulously soever they may discharge their 
duties, too rigidly refrain from speculations tending to the amend- 
ment of our laws. They concern themselves too exclusively with 
matters which have direct bearing on their daily avocations, and 
pass by — sometimes with supercilious indifference — topics most 
interesting to the jurist or the legislator. As likely to be correc- 
tive of this apathy, we would invite to a perusal of Sir.E. Wil- 
mot's concise and well-written summary of Lord Brougham's 
labours in the cause of law reform. If he has done so much for 
it, why need any of us despair of doing something — of aiding at 
the least, and assisting others in accomplishing a portion, however 
small, of the great task which yet remains to be performed ? The 
magnitude of that task may also best be understood by one who 
has perused with some attention the " Analytical Review " pre- 
fixed to these " Acts and Bills," and the brief summary inserted 
by way of introduction to each chapter of this work. 

The contents of the volume under our notice are, as might have 
been anticipated by any one conversant with Lord Brougham's 
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career, extremely multifarious and diversified. Acts and Bills rela- 
tive to the undermentioned subjects are collected in it : — The 
Slave Trade — the Law of Libel and Slander — Charitable Trusts — 
the Court of Chancery — Real Property — Criminal Law and the 
Law of Evidence — Bankruptcy and Insolvency — the County 
Courts — and many miscellaneous matters — including the collec- 
tion of Judicial Statistics — which we cannot here attempt even 
to enumerate. 

Respecting the important alteration in the law of evidence, in 
pursuance of which a party is allowed to appear as witness in the 
cause, the editor of the volume before us oflFers some remarks of 
no little interest. After citing a passage from Mr. Brougham's 
speech of 1828, in which he advocated this change, and urged that 
the danger of actual perjury resulting from it was less than the risk 
of rash swearing " of the party becoming zealous and obstinate, 
and seeing things in false colours, or shutting his eyes to the 
truth, and recollecting imperfectly, or not at all, when his passions 
are roused by litigation,"' Sir Eardley adds, that " experience of 
the modern practice tested daily in the county courts, confirms 
the truth and soundness of the above observations. Perjury, 
doubtless, is increased ; but very often testimony entirely contra- 
dictory may be accounted for in the manner pointed out by Mr. 
Brougham, without necessarily arriving at the conclusion that 
parties are intentionally violating the sanctity of an oath. * « * 
No fruit of Lord Brougham's zealous and persevering labours in 
the cause of law reform has, we have reason to believe, given 
him more ample satisfaction than the part he has taken in effect- 
ing this change in the law of evidence.'" And well may this be so, 
when we call to mind that the change referred to was consummated 
just twenty-three years after it had been first mooted by its 
author, the way for its adoption having in the mean time been 
smoothed and prepared by the passing of Lord Denman's excel- 
lent measure (6 & 7 Vic, c. 85), whereby the disqualification of a 
witness on the ground of interest was abolished. Thus, during 
nearly a quarter of a century did Lord Brougham retain unshaken 
the vi^ws which he had propounded for the improvement in this 
vital particular of our law, and thus did he at length triumph 
over his opponents. " Take courage, then," — we quote the eloquent 
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woids of the learned editor, — ** Reformer of the Law I Abuses and 
abflurdities maj flourish for a while, protected by interest and fed 
by prejudice ; but public opinion, a plant of slow growth even in 
the generous soil of freedom, will ultimately crown your labours 
with a rich and joyful ingathering of harvest ! " 

As might have been expected, Sir Eardley Wilmot — himself 
the able judge of one of our most important local courts — takes 
occasion in the present volume, to put forward, with much 
earnestness, suggestions for improving and increasing the useful- 
ness of those tribunals, which well deserve oonsideration. We 
have ere now, in these pages, advocated reforms in the system of 
our county courts, in unison with those which are, in the work 
before us, more elaborately urged. The main points on which, as 
we conceive, attention should, in connection with this subject, be 
concentrated, include the following — extension of civil jurisdiction ; 
an increase in the number of judges ; the expediency of promote 
ing occasionally the most worthy of them to the bench of a 
superior court; the transfer of criminal cases in each county 
from quarter-sessions to the local court; and the investing 
this court with '* a general equity jurisdiction, as proposed by 
Lord Brougham, in matters of account, in trusts, and in the con* 
struction and enforcing of conveyances of all descriptions, up to a 
certain amount" We apprehend, also, that the remuneration 
awarded to a county court judge, as settled by the recent act, is 
quite inadequate; and we altogether agree with Sir Eardley, that the 
salaries should be apportioned to the work done, the judges being 
salaried on a higher or lower scale, according to the degree of 
onerousness of their duties. At all events, as remarked by Mr. 
Brougham in his speech on local courts in 1830, the county 
court judge ought to be " weU paid; for if the public expects that 
his whole time should be devoted to his duties, they should pay 
him well for it ; '" to which the editor adds, that 

"The principle adopted hitherto has been to give the judge so Iowa 
salary that he cannot possibly, withoat a private fortune, maintain a re- 
spectable position in society, particularly in the rural districts, where he 
holds a prominent and conspicuous place." 

We have no doubt that the being altogether debarred from 
further professional advancement, coupled with the inadequacy of 
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his judicial income, operates on the class of* functionaries now 
spoken of in a manner very prejudicial to the public interests ; 
whereas, "if the stimulus of advancement were held out to him, 
he would not only perform his judicial duties with additional in- 
ducement to zeal and energy^ but he would also bear with com- 
parative equanimity the discomforts arising from the inadequate 
remuneration attached to his office." 

Within the ordinary limits of an article, utterly vain would it 
be to attempt to sketch out the more important even of the 
measures which Lord Brougham, throughout his long and active 
life, has initiated, or assisted in perfecting. This volume of bis 
Acts and Bills should be placed in the library as a repository of 
useful information, in regard to the legislation of the past thirty 
years, connected with our liberties and laws ; concerning the abo- 
lition of the slave trade, the education of the masses, the exten- 
sion of the elective franchise, and the basis on which it should be 
placed, details are here collected which, apart from the strictly 
legal contents of this book, give to it a sterling value and enduring 
interest 

As to the ''composition and framing" of our laws, also — a U^>i(3 
which, as our readers are aware, has been repeatedly discussed in 
this Beview, and has recently engrossed the attention of our ablest 
men — some wise remarks and valuable suggestions will here be 
found. To one passage, cited from Lord Brougham's speech on 
law reform in 1848, we would specially invite attention ; advert- 
ing to the subject above-named, he observes that in the process 
of law-making — 

'* No system whatever, nothing approaching to systematic, is to be seen ; 
all is random, all haphazard, all blind chance, all acting in the dark, with- 
out rule or guide, or compass or concert. The bills propounded have a 
twofold origin : they come from boards or departments of the state, or they 
eome from private individuals, whom, withoat any disrespect, I may terra 
amateurs in legislation. But the boards, independent and separate, act 
without any concert, any communication whatever ; one entirely ignorant 
what the other is doing ; each proceeding upon principles of its own, if 
principles any of them ever think of; each taking its own views of the same 
subject-matter on which the other is composing law ; each employing a 
phraseology of its own ; • all generally in collision, and often in conflict. 

" The result of this habitual carelessness and want of system in the {««• 
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pMmtton of oar laws, might easily be foreseen. A mass has been engen- 
dered in which the olvcaritj of darkness alternates with the glare of cross- 
lighti meagre explanation with inexcusable prolixity, rei)etition with omis- 
sion, repugnancy with truism — a mass which, if it be not termed nonsense 
and contnidictiou, only escapes those epithets from the respect due to the 
venerable name of a statutory record." 

We may indeed, observes the learned editor, congratulate the 
country that a Department of Justice has at length been ceded 
to the frequent solicitations of Lord Brougham and the persever- 
ing exertions of Mr. Napier, seconded by the efforts of the Law 
Amendment Society ; and it is to be hoped that, when the consti- 
tution of this most important branch of the administration has 
been decided upon, and made known to the public, not the least 
of its functions will be found to consist in the preparation and 
correction of statutes intended to be presented to Parliament by 
the different members of the administration. 

With regard to the sophistical arguments urged by many well- 
meaning persons in favour of abolishing the punishment of death, 
we should be tempted, did space allow, to cite at length the 
judicious remarks of Sir Eardley Wilmot, to be found at page xvii 
of his Analytical Review. We coincide with the learned writer in 
advising the public to stand firm against the appeals of a spurious 
humanity, which entertains more pity for the murderer than for 
his victim, and would endanger the safety of society by an undue 
relaxation of our penal code. 

So, with regard to the institution of a school for legal educa- 
tion, are offered at page Ixxv. some remarks with which also in the 
main we must concur. We have little doubt that our legislators 
would be far more apt at law-making, if imbued with a knowledge 
of the principles of jurisprudence, acquired as a part of academi- 
cal education, or at the Inns of Court, or at a great legal school or 
university, such as was proposed by the commissioners, appointed 
in pursuance of Mr. Napier's motion for an address to the Crown, 
in 1855. And if at some future day, when a department of pub- 
lic justice has been organized, Sir Richard Bethell shall consent 
to preside over it, we may yet hope to see the change here hinted 
at effected, and an improved race of law>makers assisting at the 
nation's councils. 
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From the number and diversity of the subjects on which, at 
various periods of his life, Lord Brougham's attention has been 
fixed, may rightly be inferred the activity, and, from the success 
which he has achieved as a law reformer, the aptness of his in- 
tellect And since, after half a century of almost ceaseless labour, 
devolving on him as advocate, politician, philosopher, and judge. 
Lord Brougham, having overstepped the ordinary boundary of 
life, neither flags nor wavers in his course, assuredly the learned 
editor of the work before us, who has, in all respects, most ably 
and judiciously performed his task, is justified in pointing to him 
as a bright example for the encouragement of all such as have 
but recently enrolled themselves as law reformers, and desire to be 
useful in their generation in that capacity. 

*'Let Lord Brougham then go on and prosper. He has the cordial 
wishes of the community for his continued health and vigour. He can 
add little to his reputation ; but he has told us he cannot even now, at his 
advanced age, live without labour ; and we may say in our turn, without flat- 
tery, that that labour cannot be unproductive of public advantage. May 
his Acts and Bills recorded in this volume be far from being the last ! " 



Art. v.— previsions OF THE COMING SESSION. 

THERE never was such need of statesmanship in every mem- 
ber of Parliament as in the coming session. 
The questions of which we already have intimation touch 
every part of the empire — every part of the body politic — every 
individual interest in the State. The principles on which they 
rest are, for the greater part, the same, with modifications of the 
most delicate and intricate kind ; but the means of applying and 
bringing into play those principles, which are suggested by the 
different measures, cannot fail to make the labours of Parlia- 
ment productive of statemanship more generally, and in a far 
higher degree than on any former occasion in the history of our 
constitution, if — ^if these labours are not conducted in the spirit 
of pettifogging pleading and small partisanship. 

VOL. IV. NO. VIII. T 
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' In language there is a recognition of all claims ; but we halt in 
action; we admit the grieyances^ bat desire to remove them 
while we retain the veiy state of things under which they have 
arisen. It is at this point that we need a politic and conciliatory 
ooune of action; one that entertains fairly every proposition, 
oome from what source it may, and endeavours to reconcile all 
propositions to a course equally conservative, thorough, and mo- 
derata 

To succeed in any case our first question must be, what is the 
staius quo ante bellum t — the condition of things when the ques- 
tion arose — ^the circumstances under which the grievance grew 
up ? Shall we retain that state of things^ the field of tares, or 
shall we create another one, wholly new, or partially old and 
partially new, in which we may hope for a crop of benefit in- 
stead of the old crop of mischief ? The perplexity comes from 
our refusing to dig deeper — to go down to the better foundation, 
taking care that the elements which aforetime were rejected 
are now included in our arrangements. In the state of our 
tribunals and the law — the state of^ our public service — and .the 
state of public instruction, we shall find the evils are always 
produced by the rejection of some elements that are re- 
quisite, or by the undue predominance of others, mostly 
created by such rejection, or may be by the want of due 
alternation of the predominance of each, giving each its turn 
of effective action, to make way thereafter for the like turn of 
others. 

We appeal to the members of our own profession in Parlia- 
ment to show themselves masters of policy, as well as of their 
own subdivisions of law, to afford to the country the advantages 
of high and broad and profound considerations of a constitu- 
tional character ; and to mark the relations which the law holds 
to the interests of every order of life. 

Some there are who regard law and legal matters as sui generis 
things apart, to be judged of on their own grounds. 

We have never been able so to separate legal considerations 
from constitutional considerations, any more than legal considera- 
tions from equitable considerations ; the formal structural part 
of the fabric, and its ordinary applications, from the purpose, the 
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spirit, and extraordinary applications, which extraordinary pre- 
dicaments and emergencies require. 

They are phases of the same thing, to be regarded in due degree 
for the perfection of the whole ; and each must be considered, 
if we would place our institutions on a firm basis, and beyond the 
perpetual claim for small changes, which, in the long run, effect 
more thorough revolutions than do large measures which are 
watched jealously, and moderated by every opposing influence. 
It is from the unfortunate habit, in modern times, of cultivating 
highly each walk of life, to the exclusion of the cultivation of those 
matters which all walks more or less have in common, that we 
have so many great in technical matters, but small beyond ; now, 
if a man would be as some giant of other days, great in the uses 
of his own walk, he must be more or less conversant with others. 

The truth is not applicable to lawyers alone, but to the nume- 
rous personal elements of our multitudinous body or mob called 
the House of Commons ; to the statesmen, to the peers and sons 
of peers, to the lawyers, both barristers and solicitors, the mer- 
chants, bankers, manufacturers, scientific men, public writers, tra- 
vellers, journalists, colonial proprietors, soldiers, sailors, ofl&cials, 
architects, engineers, railway proprietors, country gentlemen, jus- 
tices of the peace — a motley assembly, embracing every degree of 
ability and experience, intelligence of the highest order, sound 
sense, practical judgment ; but these, unhappily, each in their 
respective special fields, confine themselves to what they deem 
proper to such fields, ignoring or throwing upon their neighbours 
what they regard as their neighbours' work, as if in the grand 
council of the nation each representative of the people were not 
charged with the conservation of every institution of the state, 
and with the protection of every fellow-subject, with the sanction 
of every measure, whether it be concocted by himself or not 

For the preparation and examination of details, it may be pro- 
per to refer to those who have a special competence for such task, 
the different measures presented to Parliament ; but no measures 
should be placed out of view, even of those members who are not 
specially acquainted with the matter, for none are exempt from 
the practical responsibility which comes to us all in the shape of 
the consequences of bad legislation. 



968 PrevUiona of the Coming SessiotL 

Fortunately, the great interest which eveiy body feels in the 
subjects to be brought before parliament in the present session, is 
calculated to facilitate the oonuderation of them in a more compre- 
hensive and profound manner than usual, and to teach us that it 
is not so much, or so entirely, a reform of Parliament in its ex- 
ternals that we need, as a reform in the spirit and preparation of 
parliamentary men, and in the internal arrangements of the two 
Houses^ for bringing out in an effective manner the unquestion- 
ably rich intelligences and great qualities that reside among the 
members at large. 

To make good our proposition as to the variety and the com- 
prehensive character and effects of the matters that will claim 
attention during the coming session, we will mention them in 
relation to the leading divisions of affairs which they touch. 

Viewed one by one, and considered each by itself, the com- 
mon relation of the whole to the same common principles, and to 
the same common ends, may escape notice when they come be- 
fore the House, and each may come to be regarded as a separate 
object of contention, to be fought on its own merits, and with 
reference to some special rules ; but we place some reliance on 
the influence which the grand mischiefs and grand operations of 
recent times have obviously had upon the public mind, and upon 
the disposition thereby engendered, to contemplate most things 
more largely and more effectually than was usual in times past 

It will be for the master statesmen of the House, and for the 
aspirants to future political eminence, to found a new order of 
policy consistent with the evoked spirit of the nation, and, Chat- 
ham-like, to impart an energy of will and action to our future 
efforts of administration and legislation, which will be of larger 
consequence to the nation than the success of this or that mea- 
sure, unattended by convictions and sentiments which we seek 
to create and establish. 

In regard to the general policy and the administration of im- 
perial affisbirs, we have the external policy of the empire in rela- 
tion to India, to China, to Russia, to France, to Turkey, to Per- 
sia, to the United States, to Africa — ^a round of questions enough 
for a single session : we have, then, the conservation of the 
population, drained by famine, by emigration, by wars — a subtle 
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question to be solved by reference to a number of secondary ones, 
which are regarded too much per se, and too little with reference 
to the integrity of the empire^ its stability and permanence, and 
the maintenance of its power and prestige : — next, then, the 
peace of the realm, affected so profoundly, as in the recent crisis, 
by the eager, impetuous greed and insubordination of the time, 
all seeking to be masters, with or without means, with or without 
knowledge, with or without skill, with or without demand for 
the different sorts of commodities we have for disposal 

Amid these considerations pressing upon even the least ob- 
servant, we have the exciting topic of the reform of the represen- 
tation of the people, with rival claims for manhood representation 
without regard to the education of the multitudinous classes, and 
for representation of the so-called educated classes without re- 
gard to the stirring interests that at once impel and limit the 
imagination, too apt to be unconfined and speculative in book- 
learned men ; and for the representation of special classes, as 
well as of the whole body of the people. 

To say nothing of the vote by ballot, the abolition of the pro- 
perty qualification of members of Parliament, and the triennial 
duration of Parliaments, — another group of questions which will 
enlist the feelings of all classes and conditions of people, and per- 
haps bring home to our minds another class of neglected questions, 
the due settlement of which would have been a prudent prepara- 
tion for changes that we shall now find ourselves unable to resist or 
postpone. 

We give power before we give instruction, training, and proba- 
tion : may the prudence of our essentially wise people lead them, 
with the acquisition of power, to grant themselves the means of 
attaining the requisite qualifications which the middle classes in 
their day of power have withheld. 

The admission of the Jews to seats in Parliament, thus estab- 
lishing the correlation of citizenship and representation, has ac- 
quired an awkward phase, since the natives of India have shewn 
how far removed they are from fitness for adoption as full and free 
citizena The true answer is, the predominance of the Christian 
character in our Parliament, and the essentially religious character 
of the Jews themselves, in many of the articles of their faith, and 
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in their general conduct Still, it is a question which now raises 
a broader question, that many will not be so much disposed to 
entertain under present circumstanoe& 

Connected, too, with the consideration of the dangerous charac- 
teristics of the Indian population, and of large masses of every 
considerable population, whatever the country, are ail those ques- 
tions which regard the reduction of the wide and extending 
masses of exceptional personages — deductions^ not only from the 
numerical but the moral force of the nation ; a hindrance and 
a burden, instead of a facility and a help — the idiots, the lunatics, 
the dissolute, the pauper, the criminal, the worthless and dan* 
gerous of every kind. Many and diverse are the topics these 
questions involve ; not tlie least of which are the tendencies 
created by the very rich, and very refined, and very luxurious^ 
and very intellectual — ay, and very industrious — to produce these 
evils in proportion as their riches, and refinement, luxury, and 
excessive intellectuality, and their undue industry extends; by 
far the greater part of the dangerous conditions being produced 
by the withdrawal of influences which would tend to leaven the 
mass if they were not segregated so entirely from their more 
fortunate fellow-citizens ; and by the want of resoluteness to deal 
appropriately with embarrassments that have, by neglect^ become 
too great for ready mastery. 

These questions will, as usual, be presented under various forms, 
partaking of the character of topical expedients, the good purpose 
of which will be recognized, while their feasibility or propriety 
will be doubted. 

One of the difficulties of this class of questions consists in the 
speaking without disguise of the different phases of the subject^ 
of the physiological circumstances that sometimes give rise to the 
evil, and to the negligences of every sort, on the part of the com- 
munity to bring to bear on what are essentially moral evik, to 
be cured by moral means, the force of its moral influence. 

In most things Parliament does good by the discussion of 
questions on which it is helpless to afford relief, by demonstrating 
that helplessness in itself, and by quickening among the people 
the inducement to act in their own behalf, by the moral influences 
with which Providence has endowed them ; but the extreme deli- 
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cacy of such questions, and their tendency, bring on those who 
speak plainly about them an intolerable degree of odium — makes 
useful discussion impossible, because the most essential particulars 
must be excluded from it 

This dass of considerations on this class of questions gives im- 
mense importance to another class — ^the consolidation of the em- 
pire, and the consolidation of the respective parts of the empire, 
by appropriate institutions, representative of the people in their 
various communities and classes — by means of which each part 
might act for itself in matters of immediate concern, with special 
reference to its own circumstances. The abolition of the Qrand 
Jury has been talked o^ the abolition of one form of representa- 
tion of the people, by means of which, when the people come to 
be sensible of what they may fitly do for themselves in their own 
localities, they may not only relieve Parliament of much parish 
business, but afford a means of dealing with some classes of 
questions, without a degree of publicity productive of more harm 
than good. 

This matter of the consolidation of the people, its learning, its 
laws, its finance, its public service, comes now prominently for- 
ward as the work of the day — the vocation of Conservatives^ of 
Radicals, and Whigs, according to their respective pretensions, 
which, while they loudly urge them in voice, they so pertina- 
ciously disregard in action. 

No one question can be satisfactorily settled, nor can the dis- 
cussion be satisfactorily conducted, till this larger object be in 
some degree understood. 

There is room for the labours of each branch of the above pub- 
lic servants, and it is a curious condition of the state of things, 
that the energetic action of each, in an enlightened way, 
strengthens the others and the whole social fabric ; but, unfor- 
tunately, the majority of men who bear these designations, have 
not an earnest feeling for the part they take, nor a lively sense of 
their true position and duties. 

Our second head would be those questions which regard public 
instruction of all kinds, including public worship. To recognize 
the claims of all persons is the first duty; to enable them to help 
themselves and one another, in a wise and prudent manner, 
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oomea so cloeely upon it, that it ought to occupy — ^if not the first 
place, the aeoood. Under this head, we haye the education of 
the people—of the workers of eyeiy kind and d^pree of which the 
people oonsista It comprehends the information and instruction 
of the people in what comprehends their own immediate concerns, 
and the common concerns of the whole realm — of the people col- 
lectively, their physical welfisure, their intellectual welfare, their 
industrial welfare, their social welfare, and their moral and reli- 
gious welfare ; but, more than this, their training for their respec- 
tive walks in life, and for imparting to others the observations 
they make, the knowledge they acquire, the opinions they form, 
the wishes tbey entertain, and for receiving the like contributions 
from their fellows. 

These are necessary means for undergoing the examination 
of qualifications of candidates for every public status, and the 
probation of the early period of the career — ^the most difficult 
and dangerous period in every calling. 

Lastly, the suitable terms in which workers of all sorts are to 
be engaged for bringing out in the best manner the desired results 
of their employment 

All the means, in shorty by which the individual character is 
developed, and made fit to act with others for producing effective 
resulta 

These are topics which make up the great question of education, 
now annually forced on the attention of parliament, and which 
constitute one of the previsions of the session. 

How far parliament is competent to deed with them is very 
questionable; except in the case of those ancient and endowed 
institutions which have become part of the public institutions 
of the state, and which cannot adapt themselves to the require- 
ments of the present day, without the intervention of the 
supreme power of the legislature. 

Oxford and Cambridge have been thus dealt with, with very 
great advantage. The Scottish universities are claiming the 
same service, and it may prove the most feasible way of adjusting 
our own law bodies to the purposes of the time. 

The representation of the people and the education of the 
people are correlations ; and, in like manner, the education of the 
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officer, and his participation in the treasure of the cpantry de- 
voted to the public service. 

It is one of the best signs of the day, that the sense of interest, 
of right, of power, of obligation, of wrong, of responsibility, and 
of reward, run on together in men's minds as just and reasonable 
correlations ; but there is fear that the more latent conditions of 
things, which are only to be learnt by the history of their growth, 
and by a careful exposition of their state, will be lost sight of 
in the eagerness of new knowledge and new power ; hence it is 
of the last importance that political power should go with know- 
ledge as well as with the more obvious qualifications. 

It is moreover necessary, that industry and well-trained prac- 
tical power should have their share of attention. The poor, with 
instinctive wisdom, object to the schools which bring not indus- 
trial habits. We have schools, colleges, institutes— every species of 
means of intellectual and professional instruction ; but the pro- 
vision for industrial instruction is not equally abundant, or in 
sufficient supply for the demand. 

Much of this arises from our not regarding the natural history 
of the subject. The composition of our communities and of our 
families, especially of the poorer order, where every member who 
can work contributes its quota of service, bringing out the best 
qualities, and an aptitude of mind and frame chat no schooling 
could give. 

There is one curious series of phenomena in this matter which 
should be regarded : the change from the domestic to the private 
school, from the private to the public school, thence to a combi- 
nation of three — a composite of domestic and private and 
public — residence at home, with training under tutor for public 
examinations, and sitting at the feet of the Gamaliel professor. 

We need an able report of our systems of education, and of 
the fusions more or less complete that are going on. If these 
inquiries were conducted in the less overwhelming form of coun- 
ty reports, as to the means within reach of the localities, and of 
special reports of each class, say the University, the College, the 
Institute, the High School, the Youth's School, the Child's and the 
Infant's School, in perhaps the practical form of directories which 
not only convey the desired intelligence, but afford some facility 
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to parents and guardians in selecting schools^ oor administni- 
ton and legislators would discover, with the help of the pablic 
itself, the particalar ooniribution of semce which they can l^i- 
timately render in tliis vexed question. 

We do not think that we are in so had a plight as some sup- 
pose. We believe that we are at that stage of the matter in which 
the common energies of the whole people are being quickened 
to a sense of what there is need o^ and to an effort all but uni* 
veraal to emerge from what has hitherto been a very questionable 
predicament It is at such a crisis the clamour for change, and 
the expression of a sense of the want, are most loud and impatient; 
just, in short, when we are at the point of scrambling out of the 
fissure in the ice. 

At the recent meeting at Birmingham of the Society for the 
Promotion of National Science, one of the contributors of papers 
incidentally pointed out the contribution to the recordation 
of aSAin and public transactions, of acts of State, acts of 
Parliament, of the tribunals and public institutions, and the 
action of the laws, as a means not only of avoiding those calami- 
ties which constantly arise from the want of accurate knowledge 
of public matters, but as a means of training our future ad- 
ministrators of all kinds to the use of their knowledge before 
the time for action arrives. 

This recordation and the promulgation among the people of 
the laws, and of the parliamentary and public literature, are 
among the previsions of the session. The topics have been dis- 
cussed on several occasions in Parliament ; committees have sat 
on the subject ; and the government are under pledge to revive 
and reconsider it. 

Of an analogous kind is the measure by the church, for en- 
abling the bishops and clergy to establish extraordinary means of 
preaching in incumbencies of extensive population, without the 
authority of the incumbent : a means of enabling the church to 
emerge from the beaten road of routine ecclesiastical teaching. 

The whole of this range of public administration, brought into 
action b; the energy of the enlightened classes, seems as it were a 
revival of the Christian spirit of the nation, and promises, in other 
walks of public enterprise, a frank and generous dealing with the 
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forms of institutions, so as to realize their purposes, without de- 
stroying fabrics that have grown with our gro^ith. If the leaders 
of all parties will but hold out the hand of welcome to each other, 
and accept with real good-will mutual concessions^ we may attain 
a degree of improvement answering to that of the period of the 
Reformation, and all the more productive of good because it pro- 
ceeds from a changed and earnest spirit among us, and not from 
a merely creditable obedience to the formal enactments of our 
statute law. 

In regard to justice and legislation, we are entitled to hope 
much. The Government have promised a Ministry of Justice. Such 
a department will have no lack of work to do — work also, to some 
extent, promised. The list is formidable, but in the hands of a 
master-statesman and jurist, the items will reduce themselves to 
few, and will almost work out themselves by the ready co-opera- 
tion of public opinion. 

Without affecting an orderly treatment, we may mention, among 
this class of the provisions of the session, the ministry of justice, 
the institutions for legal education, the collation of our laws, the 
consolidation of the law, the local distribution of tribunals, the 
consolidation of tribunals, the fusion of law and equity, the reorga- 
nization of the statute law commission, the parliamentary revision 
of current legislation, parliamentary assistance in legislation, the 
registration of the titles to real property, the registration of public 
companies and private partnerships, the amendment of the bank- 
ruptcy law, the amendment of the jurisdiction for the winding-up 
of companies, the amendment of the law of trustees, &q. &c 

Questions multitudinous indeed, and so multitudinous because 
we wUl not take our subjects in the mass, but proceed with them 
in bit by bit fashion. 

> Financial affitirs and special affiiirs dependent on finance are 
most numerous. Some of the questions involve the very being oi 
finance itself, some of the most abstruse and beautiful arrange- 
ments by which money — the very blood of the commercial com* 
munity — is generated and has its existence; the fundamental 
guarantees whereon banks of issue, of deposit, of discount, and all 
credit should rest. 

Under this head will £^11 the relations of the Government and 
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the Bank of England — the carrency of the realm — ^levies of 
taxes upon town or country for metropolitan or local services — 
equalization of rating — duties of the Chancellor of the Ex- 
chequer in providing proper means for executing the public 
service — receipt^ issue, amount, audit, and control of public 
monies — the use of all the available services at the command 
of the state— commutation of the church-rates — ^pension of 
the bishops retiring from old age or infirmity — constitution of 
joint-stock companies, smd responsibility of the officers and 
members thereof — the prosecution of the public works — ^the 
execution of all public undertakings upon design, plan, specifi- 
cation, estimates, and specific engagements — the means of en- 
suring a due observance of public engagements and contracts, 
&a, &a, &a, &c. 

A list far more extensive might be made — ^the fruit of past 
negligences^-of the want of method in the consideration of our 
public a£EisurB^ and of a general state of ignorance of the matters 
under consideration. 

The financial commercial condition of the country will have 
very hasty consideration in a session in which a Reform bill is to 
be considered. Nothing can be more disastrous ; for though the 
discussions might not result in any public measure, the commer- 
cial public, and that part of the public not commercial, which 
loves to dabble in commercial transactions, would be much bene- 
fited by a free conference on all these subjects. 

The public are not aware in what a very slight degree are the 
phenomena of commerce the subject of record. The transactions 
of commercial persons are duly registered in their account-books, 
their journal and ledger; but not so the fluctuations in the 
course of business — the falling off of this or that source of trade — 
the sources of profit in a business — the adventures which pay — 
the adventures which do not pay directly, but for some subsidiary 
purpose are carried on ; in short, a leading cause of bankruptcy 
is the absence of financial instruction and training and financial 
revelations. Were it not for the newspapers — the money artides 
of the Times and of the Economist, the Bankers' Chronicle, and 
other financial papers — these financial considerations would be 
lost sight of; and as it is, from the want of confirmation by care- 
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fully collated statistical detail, these intimations fail to give, 
except to the very astute and largely experienced, accurate and 
reliable instruction. 

Our space will not permit us to dwell on these topics — we must 
pass on to the next branch of subjects, in regard to national and 
local administration. 

There are large questions for consideration in this department 

The consolidation of the Secretariat of State ought to be one of 
prime consideration. It will be forced on attention, by the amal- 
gamation of the Board of Control and the Board of East India 
direction. 

We have, besides, the municipal reform of the city of London, 
to which may be added hereafter the municipal reform of 
places not included in the Municipal Beform Act 

The former question will have the first place, as it is of trans- 
cendent importance. It will provoke, we fear, keen party dis- 
cussion of a troublesome kind, for objection is taken to the amal- 
gamation of the government of India and the Home government, 
on the ground of the amalgamation of the patronage of the Crown, 
and the absorption of another and better improved administration, 
in one less able, worse informed, and more fluctuating. It is to 
be feal'ed that the evils to be overcome, the want of unity and 
directness of action, cannot be obviated by any other means : 
while, by the consolidation and simplification of the Imperial go- 
vernment, and the introduction of as much publicity as is compa- 
tible with the conduct of a public policy, the objections may be 
greatly mitigated, if not removed, especially under a syst em of 
previously ascertained qualifications, which is now becoming an 
element of our official system. 

At present, the greater part of our governmental system is nomi- 
nal; the Privy Council, though available, as we have on former 
occasions shown, for many useful subsidiary services, scarcely exists, 
and the whole government is so inorganized that it has no proper 
relations of parts, whereby business may be facilitated in its pre- 
paration, in the conduct of its deliberation, in the execution and 
carrying out of official arrangements. 

The Prime Minister has literally no staff at all ; and no min- 
ister has a staff available for the working out of administrative 
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and legialatiye maitafB of the highest kind : scarcely a library of 
any sort^ bat none complete for its purpose ; and there is, in &ct, 
no department of state depository of the information of the state, 
in a condition to be ready for use ; and it Lb not antil the volcano 
is ready to throw out its lava and bury us therein, that we ever 
rouse ourselves to collect the materials for the consideration of 
matters not being the business of the day. 

There should be a commission carefully to consider and retain 
what is good in the E2ast India official system, that it may not be 
overborne and lost by our parliamentary and haphazard official 
system ; and the reformatiou of the system of Privy Council in 
aid of Parliament, and of our general official system, is one avail- 
able means ; for that would enable the government to form a fit 
depository of public intelligence, and to engraft on the system 
able men in the character of associate councillors. 

Such is a bare mention of the topics on the tapia The list 
might have been augmented without difficulty. 

There is no class or condition of persons unaffected by some 
portion of the business of the coming session. It will call upon 
us for the recognition of every one of our fellow-subjects, and 
the consideration of how far it is safe for their interest, as well as 
our own, to admit them to the full participation of the rights of citi- 
zenship — to admit their voice in the representation of the country 
in the Imperial Parliament, with publicity or without, with the 
ballot or without, and with or without very large reformations in 
our official system, in the Privy' Council, in the official assistance 
of Parliament for the transaction of its legislation, and in the 
internal reform of the House itself, by an appropriate distribution 
of its business among standing committees, and by arrangements 
for securing regular and orderly attention to the discussion of the 
details of bills, which are often passed at a late hour of the night, 
without discussion at all 

Attention will be necessarily invited to the different kinds and 
degrees of representation in this country, which mutually subserve 
each other, to our representation in the tribunals of the country, 
to our representation in the local assemblies of the parish districts 
or towns, to our representation in our counties, to our representa- 
tion in the national councils, and to the consideration whether, by 
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admitting persons largely to the minor representations in which 
they have an immediate interest, we may not fit them for the 
higher, and at the same time, by consigning to them a portion of the 
parish or local business now discharged by Parliament, we may 
not fit it for its higher duties. 

It is one of the mistakes or inadvertencies of the period to re- 
gard parliamentary representation as the " Be all and End all " 
of social and state grievances ; whereas by far the greater part re- 
sult from transferring to the state machineries many things which 
might be better done by local machineries, or even by our own 
personal exertions, by the action of public opinion expressed by 
parliaments of an inferior order, and less engrossed by imperial 
concerns. 

The question of special representation, in due degree, of pro- 
fessional classes whose technical knowledge is so necessary to 
render the acts of the legislature congruous with existing institu- 
tions, and the exigencies of practical work, calls for particular 
consideration. 

Speaking of our own profession, we regard it as of the first im- 
portance that the judges of the land should have acquired some 
experience in public life, where broader considerations than ob- 
tain in the ordinary tribunals have scope ; and we think it would 
tend to this result, and also to give directness and weight to the 
councils of the body of lawyers in Parliament, if three or five 
members of the profession were sent to Parliament from the three 
kingdoms, representatives of the bodies of lawyers belonging 
thereto. 

This would remove much difficulty in legislation on practical 
law ; for when the House should have resolved on the principle, 
they might safely be intrusted with taking care of the technical 
completeness of the measure. 

Moreover, we cannot but think that some provision should be 
made for giving to Parliament some aid for dealing with colonial 
matters and questions, especially such as touch the law. It is of 
the last importance that the whole body of local law of the colonies 
should be consolidated upon the same model as the English ; and 
that the lawyers who go forth from this country to administer 
justice in the tribunals of our colonies and dependencies, should be 
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learned, not only in the system of their own country, but also in 
the systems of those dependencies where they are to preside. 
Nothing could conduce so much to this as the consolidation of 
law upon one jurisprudential basis accordant with the laws of all 
countries^ 

These are matters that touch as well our parliamentary repre- 
sentation, our settlement of Indian affairs, our training of lawyers 
for Aiture colonial service, our consolidating the law, and our re- 
organisation of the statute law commission, and the scope of 
jurisdiction that should be assigned to the minister of justice 
which the Oovemment has pledged itself to establish. 

In like manner, the question of municipal government, of the 
provision of the means for supplying local wants, comes in 
question, not only with regard to the city of London, and to the 
places that will be included in the operation of the proposed 
public health act, but to the system of municipal government 
which should be adopted in India, where the government must 
be of a somewhat autocratic kind, and yet adapted to the 
English element, and to the Indian element, which, if we are 
vigorous in properly planting the country, must be alike regarded. 
To this end it is necessary to separate, in our view, the idea of the 
depository of power, and the idea of the machinery for executing 
its will. The one may be and should be alike in free government 
or arbitrary as it relates more to the processes of doing all the 
parts of budoess in appropriate manner, which is the same what- 
ever is the nature of the depository of power ; while the other 
must depend more on the degree in which the power is to be 
autocratic or not, central or local, prompt or dilatory, according 
to the liability to emergencies. 

The independent member of parliament is, as we have some- 
times ventured to state, a portion it may be, but an infinitedmal 
portion, of the state machine. As his constituent, the subject, is 
the correlate of the sovereign ; so he, the representative of the 
subject, is the correlate of the minister, representative of the 
sovereign. It becomes him, then, not to take a little bit of the 
business of parliament, and, by much fussiness about that little 
bit, to attempt to create a meagre reputation, but to contemplate 
all measures with equal regard; and) referring himself to the indi- 
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vidual interests which are to be found among the whole body of 
his constituents, to ascertain that the measure is so comprehen- 
sive as to indude each and all of those interests in just degree, with 
due provision for adjustment of details, so as to make the measure 
work, but without attempting, with Chinese exactness, to make 
the details square with the casual mosaic work of our anomtdous 
institutions. It is this perverse microscopic effort that mars most 
of our legislation, and renders it so unpractical 

Here it is that we need our statemanship: the habit of looking 
on all our arrangements as they affect both the state in its 
^ggregi^te capacity, and individuals in their separate capacities ; 
as persons differently endowed indeed with jurisdiction and 
power, and with other incident^ but possessing, in the main, the 
same characteristics. 

Of the other matters that are included in the previsions of the 
coming session, not the least considerable are the measures relating 
to the land laws — the registration of title. This touches us all : 
for, if we be not holders of property, we suffer by the condition of 
the holder ; and there is, therefore, no one so humble in means 
as not to come within the influence of the proposed measure. 

But it is to be considered as another attempt to create a tribu- 
nid— a distinct tribunal. Why should we not have, with one 
sovereign and one law, one tribunal ranging over the whole 
country ; touching, by its ramifications,' each part of the country 
and bringing, within a convenient distance from each individuad, 
the means of obtaining the due intervention of the state in his 
protection, as need may be ? 

Why shonld not the subject, and the Iqgal agents of the 
subject, and witnesses, said jurymen, and all the ministei^ of 
justice within a given district^ have recourse to one and the same 
court, or a branch of one and the same court; so that the court 
may be well constituted, brought under the observation of the 
same local public, assisted by the same skilled agencies, with as 
little distraction and as little cost to the subject as may be ? 

Vtom the simplicity of some of the Indian institutions we may 
learn much. They were necessarily consolidated in few places^ 
and carried on by few persona On the other hand, we may give 
to them illustrations of many useful things ; but we trust that no 
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countiy will ever imitate us in framing, for ereiy purpose/ a 
separate tribunal, governed by separate law, and proceeding upon 
different plans of procedure, until the intricacy of the method 
becomes as complex and embarrassing to the practitioner as to the 
public, for whose benefit they are intended. Although there may 
be a separate agency for the registration of property, its locale 
should be the place where suitors resort for all other purposes, 
and so that a proper presiding officer may be obtained, by uniting, 
under his presidency, as many classes of business as possible — ^a 
matter of deep concern to the publia 

While we talk of .education, we do not sufficiently regard the 
means of education which the conduct of public institutioifi, 
under the public eye, is calculated to afford ; nor the far higher 
degree of improvement and training which are acquired by practir 
tioners who act in publia The best kind of guarantee for the oon- 
duct of a public man is this action in public ; and the best stimulus 
to an officer to make use of his opportunities in the earlier period 
of his career, is the conviction, on his mind, that when the time 
comes he must be prepared, or he will forfeit his chance of 
success, which, if publicly performed, cannot be manoeuvred with- 
out fair qualifications and attainmenta 

Consolidation of local institutions is, then, a prime means of 
education, and a counteraction to the tendency to acquire, with 
limited views, limited habits divergent firom the general habits of 
the country. 

When the institutions are not scattered, the local press can effi- 
ciently lend its aid, and that becomes a means at once of ensuring 
the protection of the weak, and the responsibility of officials, 
/ When the action of the law is thus public, law itself becomes a 
topic of common conversation ; and a people in possession of this 
common knowledge, is made fit to assist the state in its various 
offices of representation in the tribunals^ and in the general and 
local councils of the country. Considered, then, in this manner, 
the measures before us will be calculated to give mutual illustra- 
tion, and to call for the application of experiences gathered in dif- 
ferent directiona 

To assist the legislator, he should require that all laws should 
be written in an uniform manner, and be furnished with appU- 
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ances for displaying all the particulars of the law before him, and 
the relation of these particulars to the like matters which form 
part of the general law of the country. Every step made in this 
diiection will at once simplify our institutions and our laws, and 
lessen the drudgery of members of parliament, who, from sheer 
disgust, evade attention to matters not without interest) but whose 
points of interest are obseored by the total want of method in their 
treatment 

Of the consolidation of the criminal law we shall have occasion 
to speak elsewhere. It is necessary to refer to the maiter as an 
illustration of the position we take, that the law should be dear 
to every body, and certainly to the legislator, who is responsible' 
for its soundness. 

From the Ministry of Justice we may expect much. It cannot 
fail to happen that the presiding functionary of that department 
will make things clear for his own sake ; but, if the representatives 
of the people should transfer their duties to him, it would be a 
great public mischief, and a destruction of that guarantee for the 
wisdom of the legislator, which is given to us in an assembly re- 
presentative of the common-sense of the country. 

The parliament should have its own means of framing its laws, 
and its own means of revision of current legislation. The double 
action of a minister of justice, and of a legislature fiiirly cognizant 
of the laws it makes, with a system of judicial statistics that should 
bring to its knowledge the occasions of miscarriage, would ma^e 
up as fair and hopeful an arrangement as could well be adopted. 
Still, we think that some arrangements for an university of 
law, the depository of the knowledge of law, and the seminary of 
our future judges, legislators, statesmen, magistrates, and legal 
functionaries, would form a complement that would ensure the 
conservation, by tradition, of our laws, and a succession of legal 
sages, which would not only be a guarantee for the maintenance 
of the law, but of that spirit of lawfulness that characterizes the 
English people. If people despise law now, it is for its unsuit- 
ableness as a rule of justice, and because it miscarries so frequently. 
The true fusion of law and equity is to be obtained by the con- 
solidation of our laws, and of our tribunals, and of our institutions 
for inculcating the law in the youth of the country. 
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We bave touched principally on the matters that more directly 
concern our profession, but with some misgiving, for we see none 
that do not affect it as much as any othera Indeed, we trust the 
day is coming when the lawyer shall regard himself as of old he 
was, our man of business, rather than our mere man of law, our 
agent of litigation, or solicitor in tribunala Much, v^ much of 
the failures of modem times^ in commerce, and business, and life 
generally, arises from there being no order of men who fulfil the 
character of the man of business for all purposes, which is attri- 
butable to our lawyers studying too exclusively legal matters. To 
such an extent is this carried, that we have few constitutional 
lawyers, men versed in the practical administration of the affiiirs 
of state, and able, when called upon, to take high legal posts ; to 
act promptly and decisively in the presence of statesmen, whose 
larger studies or experience have brought them acquainted with 
such things^ and whose more liberal education has possessed 
them of the spirit, as well as the leading technicalities, of such 
matters. 

The business of the coming sesdon will call for every kind o( 
prowess, and will give opportunity to those among the members 
of the House who are endued with the best powers, and with 
statesmanlike views, to shew of what stuff they are made. 

It is nonsense to say there is no scope, — that the House is 
apathetic, — that men are all so clever, — ^that they wiH listen only 
to the great dons. The fact is, things move slowly because they 
are undertaken upon the pattern of notions that are gone by ; 
because, instead of seizing, as men of genius do, on the leading 
view that befits the occasion, taking a deeper, more thorough hold 
of the matters, attempt is made to conciliate the reluctant by 
dealing only with minor things, and by abating from every pur^ 
pose. Our own case at home is but the Indian case. Every thing 
has sunk down to an unmanageable state, — from want of appro- 
priately energetic movement on each subject, as the occasion arose ; 
which has been caused by not regarding every thing in relation 
to the state, to the sovereign, or public authority on the one hand, 
the subject's or individual interest on the other. To one or other 
of these two leading central considerations all other questions 
should be made to bend, and to act in mutual aid of each other, 
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aud of the common object, the state or public welfare, of which 
they form a part 

It may be that our owu views may tend to the realizatioa of the 
interests^ the freedom, and welfare of certain individuals; but these 
aie involved in the common interest, the common freedom, aod 
the common welfare, and the most selfish will act wisely for their 
most selfish purposes^ by seeking them through the common pur- 
pose. It is clear that the multitudinous efforts for all sorts of 
things sounding beneficent have the effect of counteracting each 
other ; and, what apathy exists, in all probability results from the 
prevalent disbelief, both in the worthiness of the objects put forth, 
and in the worthiness of the different classes of pretenders We 
do not regard them as unworthy, but as short-sighted, and lament 
the absence of exertion on the part of statesmen, if such there be 
amongst us, to overrule Lilliputian contentions, by sweeping 
them all up in some comprehensive measures, adequate to the 
wants of the day. It is not change we want, but development 
and amalgamation, — consolidation, in short, of the institutions we 
have, and a resolute recognition in practice of the excellent prin- 
ciples inherent in all parts of our constitutional system. To 
obtain this result, we must take counsel of one another in all con- 
ditions, not confining ourselves to the coteries to which we 
immediately belong, and recollect that the business upon which 
we are engaged is not intended to serve the momentary purposes 
of the day, but of the state, for generations to come. 



Art. VI.— new COMMENTARIES ON THE LAWS OF 

ENGLAND. 

By Henry John Stephen, Serjeant-at-Law. 4th Edition. 
London: BuTFER WORTHS, 1858. 

SATISFACTORY, indeed, is it to all interested in the ad- 
vancement of law as a science, or concerning themselves 
with the status and reputation of the profession in this country, 
to find that the means afforded by writers of undoubted learning 
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for the acquisition of legal knowledge, are neither altogether re- 
jected, nor either in any degree undervalued by those for whom 
they were designed. A system of legal education — ^how broad 
soever and well-adjusted be the basis on which it might rest — 
could under no circumstances be successful, unless books treating 
of the various departments to which it applied itself were forth- 
coming to meet the requirements of the student, and to aid the 
professor in adequately dischaiging his duties. Accordingly — ^as 
well amongst the most polished continental nations of the old, as 
amongst the civilized communities of the new world, especially 
in the United States — the teaching of the law has stimulated 
legal authorship, conduced directly to the elucidation of sound 
principles of jurisprudence, and thus very greatly tended to pro- 
mote the well-being of mankind. 

We have been led into the train of thought above shortly indicat- 
ed, by finding on our table a new and revised edition — being the 
fourth since 1842 — of Mr Serjeant Stephen's Commentaries on 
the Laws of England. The fact of this edition being the fourth, 
would have precluded us, in accordance with our ordinary prac- 
tice, from noticing it at any length in this Review, had not the 
important — ^nay, in some respects fundamental — changes which 
our law has undergone during the last few years, given to it a 
great and peculiar valua Certainly our legal system, regard 
being had to the progressing work of codification, must yet be 
designated as in a transition state; and we are confident that, after 
the lapse of some brief period, it will have undergone vast changes, 
and have become far more philosophically arranged and ordered 
than it at present i& Nevertheless, a legal writer does in his 
generation much service who faithfully exhibits the laws existing 
at that point of time at which he writes ; the arduousness of his 
self-imposed task scarcely admits, indeed, of being over-estimated, 
and, on its due accomplishment, the commentator entitles himself 
to the respect and gratitude of his contemporaries, and besides 
this, may rightly anticipate, through ages afterwards to come, a 
bright and lasting reputation. 

Independently, however, of the interest which attaches to a 
compilation purporting to exhibit the complete body of our Eng- 
liish law under the improved form and aspect recently imparted 
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to it, a further reason induces us on this occasion to depart from 
our ordinary course, and to devote — as we propose to do in our 
next number — such space as may be practicable to a notice of the 
remarkable volumes now before us. Within the period which 
bas intervened since their first appearance, have been published 
two separate editions of Blackstone's Commentaries, widely dif- 
fermg from each other as regards the plan adopted and degree of 
accuracy exhibited by their respective editors; these, consequently, 
'will likewise claim from us a careful survey, and shall receive at 
our hands such meed of praise or censure as they may deserve. 
The Commentaries of Sir William Blackstone we hold to be a 
*' precious possession," bequeathed for the use not merely of our 
professional brethren, but of all our fellow-countrymen endowed 
with enlightened intellects, and willing to train and cultivate those 
intellects by having recourse to the graver studiea With such a 
possession, we think, that none should lightly meddle ; if any do 
so, we shall at all events call him to a reckoning. 

For the present we will merely repeat our satisfaction at the 
lippearance of this new edition of Serjeant Stephen's volumes, 
which will be alike acceptable to either branch of the profession^ 
and to many from amongst the educated classes of this country. 



abt. vil— savings banks reform. 

WE wish to direct the attention of our readers to the pro- 
ceedings which have taken place in Parliament with refe- 
rence to Savings Banks since our recent article on this subject 

The magnitude and importance of the operations of these 
institutions will be best understood by a few figures. At the 
close of the year 1856, there were no less than 1,S39,000 deposi- 
tors in savings banks, to whom there was due a sum of <£34,899,000. 
In the course of the year there were 1,409,000 deposits, and 
793,000 withdrawals of money. The amount deposited during 
the year was j?7,740,000, in sums averaging £5:2:2 each ; 
the amount withdrawn was £8,020,000, in sums averaging 
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£9 : 19 : 4 eftch ; 221,000 new aoooants were opened with a 
depoeit in email nuns of w?2,155,000; 195,000 aoooonte were 
doeed, and the sum withdrawn was £3,696,000. Laige as these 
lotal% however, may appear, there is good reason to believe that 
the sams deponted in savings banks are by no means oommen* 
sarate with the increased wealth of the country, and the better 
condition of tbe labouring dasses. 

In the last session of the old Parliament^ the Chancellor of the 
Exchequer introduced a bill to amend the laws relating to savings 
banks^ which, however, was necessarily abandoned in consequence 
of tbe dissolution shortly after. In the first seflucm of the new 
Parliament the Qovemment agun introduced their measure with 
considerable amendmenta Before the bill, however, was read a 
second time, it was withdrawn, and another substituted by the 
Chancellor of the Exchequer, which last bill was read a second 
time, and passed through committee. The reader doubtless will 
have anticipated the rssuH of the Government measure. On the 
20th July, the Chancellor of the Exchequer, taking into consi- 
deration the circumstances that there were thirty amendments to 
the savings banks bill on the notice paper, and that many impor- 
tant matters still remained for consideration, moved that the order 
for the further proceeding in respect to the same should be dis- 
charged The Chancellor of the Exchequer did not even add the 
usual intimation, that the Government would introduce a similar 
measure in the next session. 

The new bill, as finally arranged, proposed to empower the 
commissioners for the reduction of the national debt to establish 
government security savings banks throughout tbe country. 
The bill contained in a schedule regulations for the management 
and conduct of such banks, and which might be varied, altered, 
and amended by the commissioners from time to time, or fresh 
regulations issued as might be considered advisable. The trustees 
and managers were to have the appointment of the o£Scers of the 
different banks. The commissioners were to have power tQ 
appoint inspectors and auditors, and to close any savings bank in 
certain events. Existing baoks, on proving their sohrenoy to the 
satisfaction of the commissioners, might become government 
security savings banks. There was also a new provision gf a very 
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useful xiatuxe ; namely, that any private person establishing a 
savings bank, and using or assuming the government title in 
respect of the same^ should be guilty of a misdemeanour. 

Throughout the debates on this subject, it was generally ad* 
mitted that the government guarantee should be extended to 
savings banks ; but the mode in which such security should be 
given, -has always led to so much di£ference of opinion as to render 
any practical conclusion on the subject impracticable. The 
scheme proposed by the government was clear and feasible. 
The trustees and managers, however, iirbile they profess to be 
desirous of obtaining the national guarantee, yet at the same time 
seek to be absolved altogether from government control T^is 
course is obviously most unreasonable^ It is time that the 
conduct of the trustees and managers of savings bauks should 
appear in its true light before the country. They refuse to 
be themselves responsible to the depositors for losses, and yet 
they hold over the government the threat of resignation, in the 
event of a national guarantee being extended to savings banks. 

The trustees and managers should, however, consider the peculiar 
relation which subsists between themselves and the depositors. 
To be a trustee, and at the same time not to be in any way re- 
sponsible, is an anomaly, and involves a contradiction which -the 
poorer classes will never be able to understand. The principal 
use of trustees and managers, indeed, under the present system, 
is to act as decoys to their poor neighbours, to induce them, on 
the faith of a liability which does not in fact exist, to deposit 
their savings. This is the view taken by Mr. Sotheron Estoourt, 
a gentleman who, from his great experience in these matters, may 
be well brought forward as an authority on a subject like the 
present ^' His poor neighbours,'^ says Mr. Sotheron Estcourt, 
** went to the bank with their uoall savings,, because they saw 
his name down as one of the trustees ; they knew nothing of the 
government ; they regarded his name, and the names of other 
trustees, as guarantees for the security of their money. Tet the 
£EU)t of bis name appearing as a trustee did not make him respon«> 
sible for a single farthing.'' We can scarcely imagine how men 
of im>bity and honour should prefer to retain their offices of trustees 
and maiiag^:8 of savings banks under existing circumstances^ In 
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the event of any defiilcations taking place, though they oertainly 
eould shield themselves from legal liability by the aid of the 
statute of 1844, yet it would be a grave question whether they 
would not be morally responsible for any losses which might be 
incurred. In tajc^ those trustees and managers of savings banks 
under the present system, who actively interfere in their manage- 
rnent^ must feel that they are assisting in perpetuating a delusion, 
a sham. ** For himself," observed Mr. Sotheron Estcourt, " as a 
manager of a savings bank, he thought his position would be in- 
finitely improved by this bill. He had never yet attended a 
meeting in that capacity, without feeling how insufficient were 
the means he had of knowing whether the actuary had bond fide 
carried to the ledger every farthing that had been deposited in 
the liank. Every body acqu|dnted with savings banks knew that 
such a check was next to impossible. If this bill passed, however, 
he would know that for every shilling deposited there was the 
security of the government, and he would therefore attend the 
meetings with very different feelings than he had hitherto done." 
The reader, we trust, will admit the importance of our dwelling 
on the nature of the opposition, for such it is, to the government 
scheme, on the part of the trustees and managers of savings 
banks ; for their conduct is the great, if not only, obstacle in the 
way of an effectual reform of these institutions. They have not 
done their duty in this matter, either to the labouring classes, of 
whose interests they assume to be the guardians, or to the country. 
Mr. Sotheron Estcourt^ a gentleman not accustomed to use strong 
language, expressed as his opinion, that the law of savings banks, 
as at present established in this country, was a disgrace to parlia- 
ment We much question, however, whether the conduct of the 
trustees and managers is not, with a few exceptions, equally de- 
serving of reprobation. We are unable to comprehend the great 
dread the government have of these gentlemen. With every 
respect for those noblemen and gentlemen who lend their namea^ 
for it generally amounts to nothing more, to the governing bodies 
of the different savings banks, we would rather that they should 
all resign en masse, than that the depositors should lose the benefit 
of a national guarantee for their savings. There would be no 
doubt, in such an event, in every country town many honourable 
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men of good position in society, though not possessing high-sound- 
ing names, or numbered among the ^ite, who would gladly assist in 
the management of a savings bank. At all events, the labouring 
classes would be made acquainted with the character of those who 
assume to be their friends — men who, so long as they were allowed 
to conduct the affairs of savings banks in their own way, free from 
all personal responsibility, and removed from all control, were will- 
ing to act as trustees and managers; but that, when their indivi- 
dual authority and importance is a little under the control of 
government, resign their offices from motives of mere pique, and 
leave the depositors to shift for themselves. We believe, however, 
that the supposition that the trustees and managers would send 
in their resignations, simply because they did not altogether 
approve of a government measure, is more imaginary than real. 
We think too highly of the nobility and gentry of England than 
to arrive at the conclusion, that they would separate themselves 
from institutions, with the management of which their names have 
been long associated, simply because the country volunteered to 
give to their poorer neighbours that public guarantee for their 
hard-earned savings which they themselves were unwilling per- 
sonally to bestow. 

We have no knowledge as to the course intended to be pursued 
bjr the government on this subject in the present session. The 
best way, perhaps, of meeting the difficulties of the case would 
be, to have a select committee appointed immediately on the re- 
assembling of parliament, with the view to consider the whole 
subject of savings banks, and to report thereon to the House. 



Art. VIIL— natural AND TECHNICAL PROCEDURE. 

THE celebrated Pascal has observed that nothing surprises or 
delights us more than when, making the acquaintance of one 
who had been represented as a lawyer, we find ourselves intro- 
duced to a man. It would seem that this great genius and acute 
reasoner had an instinctive sense of the difference between the 
natural and the artificial rules for guiding our inquiries ; the two 
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Bess might be gtven in evidence, without calling the person, the 
author of the statement^ it is manifest that the grossest mistakes 
might be made, and the greatest frauds perpetrated. There may 
be other rules, but none so clear as this ; because, in truth, hear* 
say 18 not only bad evidence, it is not evidence at all Yet, sup- 
pose it to be freely admitted, none but experienced persons could 
protect themselves from the error of believing things reported 
and not proved; while even the most experienced would find it 
impossible to discharge from their minds the recollection of what 
had been so presented to them, or to efface the impression which 
it had left. It is, therefore, manifest, that the objection to'tech- 
nical rules, to artificial procedure, is carried much too far by tiiose 
who would allow, in courts of justice, every thing to be brought 
forward which can affect the belief, and would leave no other 
guard against mistake except the natural acuteness, or the expert- 
ness acquired from practice, of those whose judgment is to decide 
the question. There must be fixed rules ; but the great object is 
to have these as little technical and artificial as is consistent with 
the prevention of error and the frustration of fraudulent devices. 

Let us, in order to form an idea of the most natural procedure, 
consider the origin of all our courts, the domestic forum of pa- 
triarchal times ; for it is to this and the arguments derived from 
hence, that the adversaries of technical procedure, from Mr. 
Bentham downwards, generally make their appeal. The fiither 
of the family or of the clan hears the complaint of one against 
another of the children or servants ; he calls all parties before 
him, he hears likewise those whom the parties represent to have 
personal knowledge of the £Bicts in dilute, supposing there are 
facts which both parties do not agree in admitting, and he 
decides ; but he also may possibly recommend that the party, 
in whose favour he determines, should abat^ somewhat of his 
just rights, and this he may advise for several reasons — 
among others, for the restoration of good-will between the 
adversaries. He may likewise, before examining the whole 
matter, inform either party, that upon his own statement he is in 

^^wrong, and had better not continue the dispute by bringing 

'tnesses. To back this recommendation the patriardi 

e his authority ; but he may let the party who refuses 
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to yield know, that if the trouble of the examination and the los» 
of invaluable time become necessary, and if, after all, the refusal to 
yield proves groundlesa, a compensation shall be made to the other 
party.^ In conducting this inquiry, however, the patriarchal judge 
must be assumed to have sufficient good sense and discretion. Thus 
there are certain things which he will avoid just as carefully as if 
he were not distributing justice among his own fetmily. If any one 
come to tell about things he has heard of, but not seen or known 
himself, the patriarch will at once bid him be silent, saying, " I 
cannot hear you tell what another told you ; that other must 
come and tell his story in my presence, who am to judge of his 
credit, and in presence of the parties who may examine him." 
So if any one, instead of giving facts, begins to give his own 
opinion, or that of others^ or the general report, he will be stopped 
by the patriarch, saying, that it is his opinion only which must be 
taken. Again, if any one of notoriously bad character is brought 
to testify, what he says will go for much less than another's state- 
ment, even if he be not directly contradicted. Now these are, 
perhaps, the only rules which ought to guide the forum, whether 
domestic or general, respecting evidence ; and the primitive court, 
which we have been supposing, is sure to be guided by them, as 
well as to act on the principles of decision which have been 
stated. 

But we need hardly stop to observe how diametrically opposite 
to this course of proceeding, which rejects all other restrictions 
upon evidence, the whole of our judicial procedure was before 
the late changes in part removed the diversity ; nor need we 
note how much difference still unfortunately continues to exist 
It would really seem that our system had been formed with the 
express purpose of showing this contrast ; and, indeed, of prevent- 
ing accurate and just decision, by excluding the evidence on which 
it must rest, and by crippling the powers of the judge in adminis- 
tering redress. The first precaution for this purpose was to prevent 
the two persons who knew, not only most, but the whole, of the 
case — the parties, from being heard at all, except to wrangle ; and 

^ Distinction of law and equity, arbitration, reconcilement, are involved, 
as well as admission of necessary evidence, in this description of the do- 
mestic fonmi. 
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then to exclude all who were in any other way interested in the de- 
cision, the assumption being, not only that such parties and wit- 
nesses are likely to misrepresent the facts, but that they are abso- 
lutely certain to do so ; and that nothing they say can be believed. 
The judge was not allowed to weigh their testimony, either by com- 
paring it with that of other persons, or by referring to the pro- 
babilities of the case ; he was absolutely prevented from hearing, 
it Then various rules of the most arbitrary kind were laid down 
in determining what interest should exclude the witness. He 
might have the greatest possible interest and be admitted ; he 
might have an interest so minute that it could not be estimated, 
and yet be excluded ; or he might be, by a fiction, assumed to be 
a party when he, in fact, was a stranger ; and by another fiction 
to be a stranger when he was a party ; and so his admission or 
exclusion in no way depended upon the real state of the matter. 
Again, the like artifices abounded in determining what inquiries 
should be allowed. To avoid trying one question in the course of 
trying another, was, no doubt, sound reason for preventing the 
trial of collateral issues ; but this rule was often made the means 
of excluding a portion, and an essential portion, of the very in« 
quiry in hand ; and then, in order to prevent the grossest injustice, 
the most glaring misdecision, shifts were resorted to as artificial 
as the rule which made the recourse to them necessary ; as when 
under the cover of giving evidence to contradict a witness, that is 
to impeach his credit, the cross-examining party was suffered to 
let in proof of his own or disproof of his adversary's case, neither 
party earing one straw for the credit of the witnes& 

It cannot be denied that much of this technical matter has, of 
late, been swept away. The testimony of parties and of persons, 
however interested; is now fully admitted in all, or nearly cdl, 
.civil actions and suits ; and the greatest of all the obstacles to the 
-digcoyery of truth is for ever removed. The first bill establishing 
local judicature, which Lord Brougham introduced, did not (in 
deference to the opinion of the commissioners) extend the general 
admissibility to actions of tort ; but he made ample amends for 
the omission soon after by the act rendering the admission of par- 
.ties as witnesses universal, excepting in cases of adultery and 
breach of promise of marriage ; and Lord Denman's act makes 
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DO exception whatever as to witnesaeB not parties on the record 
It is most satisfoctory to find that all the apprehensions entertained 
of perjaiy being increased by this great- change in onr procedure, 
the greatest and the most benefidal by £ur which has ever been 
accomplished, have proved entirely groandless. With sixty local 
ooorts always sitting, and all the actions and salts tried in equity 
and in the metropolitan and circuit courts, tor the last gox yean^ 
there have probably not been a score of instances of a party being 
prosecated for perjuiy ; and if there had been even many, we are 
to set off against them the much greater number of proeecutions 
which would have been instituted against the cloud of witnesses 
not parties, whose testimony has been rendered unnecessary by 
the new law, and therefore been dispensed with. 

But it is painful to reflect upon the great defects which still 
remain from the determined adhesion to technical rules,, and 
from the rooted prejudices thence arising. The old doctrine^ if 
any thing so absurd deserves so respectable a name, that arbitm^ 
tions must be discountenanced as tending to oust the jurisdiction 
of the courts^ has been abandoned ; and a refer^ice^ in consequence 
of the new procedure acts, is no long^ a mere mockery. Yet 
whoever reads Mr. F. Russell's tract upon this important subject, 
will be satisfied that not a little remains to be done, in order to 
give suitors the full benefit of this most useful branch of natural 
procedura Courts of reconcilement — which most foreign coixntries 
have found to be attended with such happy effects in preventing 
desperate litigation — are still r^arded by the profession among 
us as a mere speculative dream, if not a heresy ; and every mea- 
sure propounded for rescuing a party from the hands of those who 
have an interest in impoverishing him, is resented, as if the ad- 
ministration of justice required a certain portion of the community 
to be tormented, and a certain part of that portion to be ruined. 
Under the cover of maxims, strained both in their substance and 
in their application, the greatest eiTors are suffered to encumber 
our system. A£fecting to protect men from inquisitorial proceed- 
ings, we allow an absolute refusal to answer questions, on the ground 
that disclosure of the truth may expose the witness to a prosecu- 
tion, while we compel him to make answer which may ruin him 
by a civil suit ; and, affecting to protect the rights of the poor, we 
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sufifer any pauper, who can obtain the help of an unprincipled 
practitioner, to exhaust his less needy fellow-citizen by hopeless liti- 
gation, or compel him to pay a price for escaping it While such 
glaring defects remain in our judicial system, it is in vain that we 
point to the late improvements, great though they be, as sufficient, 
or declare that the friends of law-amendment are unreasonable in 
urging the legislature and the country to go further in the same 
direction. As long as serious evils continue to exist, the work 
of the law reformer is yet to do. 

Note. — The author of this article must be admitted to have 
treated the subject with great. moderation and impartiality. But 
we wish he had looked across the channel, where he would have 
seen such sins daily committed against all principle, whether of 
technical or of natural procedure, as make our English system, 
with all its defects, a theme of admiration by the comparison. 
We, however, must freely admit that it is no solid defence of a 
bad scheme to point out another a great deal worse. But it is 
necessary, for the sake of legal progress generally, that no occa- 
sion should be omitted of holding up to that enlightened and in- 
genious people the grievous errors of their procedure. Not only no 
rule, but no kind of consistency, can be discerned in their practice. 
All that any witness has heard, either from individuals or from the 
prevailing rumours in society, he is allowed to tell upon his oath ; 
whether the stories and the rumours relate to the cause, or the 
parties, or the other witnesses. This is certainly not natural 
procedure any moro than it is technical. On the criminal pro- 
cedure we have often given full discussion in the pages of the 
Law Review. The interrogating of the prisoner is one only, and 
not the worst, of its glaring defects. Indeed, there would l>e some 
benefit in our allowing the party accused to give his evidence, if 
he chose to submit to cross-examination. The subject of self- 
crimination, touched upon in the article to which this note is ap- 
pended, is one which clearly requires the interposition of the 
l^datura The reader will find it discussed in the Law Review, 
No. XIIL, p. 19, and still more fully in the article on Lord 
Brougham's BUI of 1863, L. R, No. XXXV., p. 178.— Ed. 
L, M. and R» 
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Am. el— recollections OF THE MTJNSTER BAR. 

From the Note-Booh of a Member of the Circuit. 

Na IIL— THE CIRCDTIT— COUNTY OF CLARR 

Ennii^Tfie A$tuei—Mr. Brereton^FUght Hon, Mr. FUzgerald, M.P.— 
Sir Colman M. (fLoghliny Bart,— Abbey Ruim^Coatt Scenery— Louffh 
O'ConneOr^Seat of Tom StetU. 

A VETERAN in the profession, addressing a new-fledged 
barrister, told him, if he attended to his advice, he would 
save him about fifty pounds per annum for seven yeara. The 
young aspirant for I^;al honours was all attention. '' Don't go 
circuit,'' was the senior's recommendation. Yet, like Punch's 
" Advice to People about to Marry "— " Don't ! "—it is, I be- 
lieve, oftener given than taken, and the first thing most gentle- 
men do, on getting called, is to select their circuit I was of this 
number, and chose the Munster. There were divers good and 
sufficient reasons for doing so, which it is unnecessary to narrate ; 
but the legal reader who has adopted a like course will sympathize 
with my anxieties on joining. 

The Munster circuit comprises the counties of Clare, Limerick, 
Kerry, and Cork, and differs in some respects, as far as bar 
etiquette is concerned, from the others, especially in there being 
DO ballot for admission. But, perhaps, this is the best mode of 
upholding the dignity and respectability of the bar ; for, if any 
one attempted to join the circuit, against whose fair fame a breath 
could be whispered, most assuredly he would soon discover that 
he had better have undergone the ordeal of the severest scrutiny, 
rather than encountered the intrenchments within which the 
Munster Bar preserves its high character. However, for the cre- 
dit of our profession, I may be permitted to mention that rarely 
has the necessity occurred of tabooing a new-comer ; indeed, I 
only remember two instances in twelve years, Tet although, in 
a pecuniary light, going circuit usually is, for some years, a posi- 
tive loss, in many important respects it is an actual gain. It is 
assuredly a gain to a young man, entering on his professional 
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career, to associate, in the close and intimate companionship of 
circuit, with a body of gentlemen of the highest character for 
respectability and legal knowledge. Most young men, devoted 
to their profession, require some inducement to divert them from 
" the booka" Even those who have climbed the nigged heights, 
and attained the pinnacle of fia,me, are often wearied and ex- 
hausted from the labour of the ascent ; they need variety if they 
deny themselves repose, and to them the circuit is agreeable recrea- 
tion. It draws them from the dull routine of town practice — the 
fagging day in the courts — the night of labour in the study. They 
betake themselves to the circuit, and, if near the coast, each day 
gives them a ramble along the shingle beach, where the rolling surf 
Bends the salt spray into their bloodless faces — or, wandering in- 
land, whistling winds rustle the leaves as they stroll through the 
shady grove. They leave behind the gossip of clubs, the tales of 
coteries, the bustle of the streets, the rumours of " the Hall " — 
for the dramatic displays of Irish witnesses, the companionship 
of those whom association and friendship have endeared. Is it no- 
thing to the young barrister to share the social converse of men the 
splendour of whose genius may kindle the latent fires in his untried 
mind ? WqII has our own Curran described such influence, when re* 
minding Chief Baron Lord Avonmore of their early companion- 
ship : — " 0£ those attic nights, and those refections of the gods, 
which we have spent with those admired, and respected, and be- 
loved companions who have gone before us; over whose ashes the 
most precious tears of Ireland have been shed ! — Yes, my good lord, 
I see you do not forget them ! I see their sacred forms passing in 
sad review before your memory ! I see your pained and softened 
fancy recalling those happy meetings, when the innocent enjoy- 
ment of social mirth expanded into the nobler warmth of social 
virtue, and the horizon of the board became enlarged into the hori- 
zon of man — when the swelling heart conceived and communi- 
cated the pure and generous purpose — where my slenderer and 
younger taper imbibed its borrowed light from the more matured 
and redundant fountain of yours ! Yes, my lord, we can remem- 
ber those nights with no other regret than that they can never 
more return j for 
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* We ipent them not in tojB, or loBt, or wine, 

Bnt search of deep philoeophy, 

Wit, eloqnence, and poesy, 
Arte whieh I loyed, for they, my friend, were thine ! * ** 

As my miud dwells on similar reoollections^ the past glides up 
like the dawn chasing away the clonds of night, and lighting up 
the magic mirror which memory holds to my gaze. Events, 
long buried in the obscarity of foigotten days, come vividly from 
the concealment in which time had held them — ^the old familiar 
faces, over which the tomb has been closed for years, the young 
and joyous^ grown old and weary — ^the sonorous and tuneful 
voice, now low and whistling in its sound — are before my eyes, or 
heard as of yore. The features of the country, too — ^the towns and 
hamlets, the open dales and secluded valleys — the outlines of the 
hills and the elevated mountain ranges — ^are impressed upon my 
memory, and many a trait of national character has been preserved 
in my note-book. 

Ennis, the chief town of the county Clare, is the first town 
of the circuity and the hotel known by the appellation of '^ The 
Gridiron *' was the house where the Bar mess was formerly held* 
Many a tale could I unfold respecting our landladies, for thera 
were three — Mary Ryan and her sisters — tall grenadiers of the sex 
usually known as the gentler, but which could scarcely lay claim to 
be so regarded if Mary Eyan was to be considered a true type. 
However, I must not dally, but introduce the reader to the town. 
The first glance did not convey a favourable idea ; it showed me 
very disorderly line of streets, the old parts huddled together as 
if for protection in their poverty, and the suburbs a collection of 
miserable cabins of the worst class. Eunis is watered by the 
river Fergus, which surrounds the portion of land on which 
the town was originally built, and thence called Innis — ^an island. 
The river displays little picturesque beauty in the vicinity of the 
town, but contents itself with performing its useful work of min- 
istering to the sanitary wants of the inhabitants. It is also navi- 
gable for boats, and the presence of these marks of commercial 
enterprise give liveliness to the stream. I passed through streets 
crooked, narrow, and irregular — unswept, uncleaned, and uneven— 
to the old Court-house, which was quite in keeping with the rest of 
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the buildings — old and inconvenient. It was built when Uttle at- 
tention was paid to comfort^ and ornament in public buildings 
was a thing unknown. How much the march of improvement 
has progressed since I In the altered streets, the comfort and re- 
spectability of the hotels, the improved appearance of the town,, 
and above all, the new Court-house, of the Ionic order of archi- 
tecture, evidence is given of advancement and progress. 

The character of the people also has undergone an important 
change. Education is rapidly raising them in the social scale,, 
and inducing habits of thrift, energy, and enterprise, which, if 
accompanied by temperance and order, will assuredly render 
them prosperous and happy. The ferocious system of bloodshed 
and battery called " faction fighting,'' entailing hereditary en- 
mity, descending from "bleeding sire to son,"^is now nearly obsolete. 
In no locality was it more prevalent than in the county of Clare, 
and assizes after assizes witnessed the melancholy spectacle of 
Beighbours prosecuting one another for the most sanguinary 
assaults, arising from a feud which originated in some quarrel be- 
tween their forefathers many years before. It is possible this 
system was derived from the lex talionis permitted by the Brehon 
law, which in many respects resembled the Jewish ; and, as the 
Israelites were indebted to the Egyptians for their learning, we 
may easily believe the same source supplied the Brehon with 
his code, especially when we recollect that Ireland was colonised 
by the Phoenicians, whose country joined Palestine. During the 
great Clare Election, in 1828, when Daniel O'Connell opposed 
Mr. Vesey Fitzgerald, every effort was made to unite the pea- 
santry, in order more powerfully to achieve the return of the idol 
of the people. The Catholic clergymen knew that unless they 
established concord between the hostile factions, this would not 
be accomplished, and they strained their energies to attain this 
end. They were eminently successful, and the incident narrated 
in the following lines occurred in a mountain chapel in Clare, 
while the election was in progress. The lines, by my respected 
friend the late John Banim, are entitled, ^'The Old Man at 
the Altar." 
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^ An old man he knelt al the altar, 

HiB enemy*8 hand to take^ 
And at first his faint voice did fidter, 

And hia feeble limbs did shake. 
For his only brave boy— his glory — 

Had been streteh'd at the old man's feet 
A corpse, all so pale and gory, 

By the hand that he now must greet 

*The old man he soon stopt speaking ; 
And rage, that had not gone by, 
From under his brows came breaking 

Up, into lus enemy's eye. 
And now his hands were not shaking, 

But, dench'd o'er his breast, e'en croas'd. 
And he look'd a fierce look, to be taking 
Bevenge for the boy he had lost. 

« Bat the old man he look*d around him, 

And thought of the place he was in. 
And thought of the vow that bound him. 

And thought that revenge is sin. 
And then, crying tears like a woman-, 

* Your hand,' he cried, ' ay, that hand, 
And I do forgive you, foeman, 

For the sake of our bleediDg land. '" 

An amusing anecdote arose out of one of these trials. The two 
judges of assize were taking a morning walk ere they commenced 
the lal)Ours of the day, and, having proceeded along the high- 
road, beheld some fine athletic countiymen advancing towards 
them. They had, evidently, come a considerable distance, and 
evinced eagerness to reach Ennis. When they were about to 
pass the judges, one of the peasants addressing them, said, ^^ May 
be, gintlemen, ye were in the Coort yesterday ? " 

" Yes, my man," replied Baron , smiling at the litiJe know- 
ledge of their persons evinced by the question, 

" And can your honour tell me what became of the O'Shaugh- 
nessys?" naming the party indicted for the riot and battery. 

" I cannot," replied Baron , who tried the civil business ; 

'^ but I think that gentleman," looking towards his associate in 
the commission, " very likely knows all about them." 
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''Yes, my lad," said Mr. Justice , "they were acquitted.** 

" Oh, be the powers," exclaimed the countryman, " they must 
have had great interest I" 

One of the most extraordinary characters attending the Ennia 
Assizes was an attorney named Matt Canny, popularly knovni 
as " Mad Matt." Subsequently to the passing of the 6th and 7th 
William IV., a 114, the Prisoner's Counsel act, Matt was engaged 
in the defence of a prisoner indicted for firing at a Mr. S 

T , who, by using his 4ghts as landlord with more vigour than 

suited the notions of Jiis tenants, became very unpopular, and a 
marked man in the country ; the preliminary form of a threatening 
letter, containiDg a rough drawing of a coffin, with a hint to pre- 
pare to occupy the same, having produced no effect save rendering 

Mr. T more careful of his person, and procuring the aid of 

the police to escort him about ; one day, while a little less cau- 
tious than usual, he was fired upon from behind as he walked 
in the street of Killaloe, but fortunately the bullet missed the 
victim. The prisoner, who stood near, was at once taken into 
custody, and the Crown prosecuted. The case for the Crown 
having closed, Mr. Canny rose to address the jury on behalf of 
his client. A barrister interposed, and, addressing the judge, sub- 
mitted, " That no attorney, in the presence of the bar, had a 
right to address the jury — that this was the privilege of the bar, 
and the late statute did not annul it, for it confined the right 
of full defence by counsel or attorney to the courts where attorneys 
practise as counsel" 

The judge, Baron R , considered the strict rule to be as stated 

by counsel, but would allow Mr. Canny to address the jury in 
this instance, with the understanding it was not to form a pre- 
cedent Folding bis robe about him, the judge leant back in his 
seat, and Matt rose in front of the jury-box. The Court-house 
was still in expectation of an eloquent appeal, when Matt com- 
menced, " My lord and gentlemen of the jury, surely a man 
can't see from the back of his head unless he has eyes in his poll ?" 
The judge looked amazement from his eyes, which Matt took for 
approbation — " Well then, gentlemen, may I ask you, how can you 
believe one word the prosecutor has sworn ? " Here Matt- paused, 
and the judge said, " Pray, proceed Mr. Canny." " I'm done, my 
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lord," rq>lied Matt» mttixig down, while the court rang with laugh- 
ter at this pithy speech. 

"Well, Mr. Canny," ohaerved Baron R , "your speech 

has one quality, certainly, to recommend it — ^brevity/' He sum- 
med up, and the jury, as if in admiration of Matt's eloquence, 
immediately brought in a verdict of not guilty I 

The view a jury take of a case, which to the professional audi- 
tor is opposed to all his notions of justice, was exemplified in a 
case tried in the criminal court The prisoner was indicted for 
an assault with intent to commit a robbery. The prosecutor de- 
scribed the o£fenoe — " That as he was returning from the fiur of 
Kilkishun, about seven o'clock in the evening, having the price of 
his cow in his pocket to pay the landlord, when he got to a lone- 
some bit of the road, two men, one of whom was the prisoner 
in the dock, rushed upon him, and the prisoner swore he would 
blow his brains out if the money was not immediately given. 
That on shouting for help, some men, also returning from the fair, 
came towards them, and then the robbers ran away ; but, next day, 
he got the police, and took the prisoner, whose face he knew/' 
> He underwent a strict cross-examination as to the quantity of 
whisky he drank at the fair, the degree of light at the time of 
the year, the possibility of his being mistaken in the identity of 
the prisoner — ^all of which he replied to most triumphantly. " He 
drank no whisky, only took two pints of porter. There was fine 
light at seven o'clock of a May evening, and when the prisoner 
gripped his collar, and swore he'd blow his brains out^ he looked 
hard at him, for he gave him good cause to remember him, and 
he did." The defence was an alibi 

The rector of a wild mountainous parish, bordering the coast, 
where cormorants and seagulls, screaming among the wave-worn 
rocks, alone vary the sounds of the dash and roar of the breakers 
as they roll upon the shelving shore, appeared to give evidence 
on behalf of the prisoner. He mounted the table with a firm 
step, bowed courteously to the judge, and took his seat in the 
witness chair with the ease of a well-bred gentleman. His coun- 
tenance was very prepossessing, clear blue eyes beamed kindness, 
and his grey hair imparted an amount of veneration to his fine 
features. Having been sworn, he answered the questions of the 
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prisoner's counsel most readily. '^ He knew the man in the dock^ 
he (the prisoner) was in his employment He remembered the 
19 th of May. The prisoner remained in his house during that 
evening ; the prisoner was with him. He was in his house from 
five o'clock in the evening until very late ; they did not part until 
midnight. If any one swore the prisoner was miles away at 
seven o'clock, he could not be telling truth." 

Mr. Bennett, the leading crown counsel, cross-examined the 
reverend gentleman. '' He had known the piisoner long, attend- 
ed the assizes without any application from the prisoner or his 
friends, because he knew he was innocent of the crime with which 
he stood charged, and he could not allow an innocent man to 
suffer for an act he was guiltless of. The^ prisoner remained at 
work for him till very late in the night of the day laid in the 
indictment" 

" Wliat work ? " The witness refused to tell ; our worthy Mr. 
Bennett tried, in every way to discover, without avail, and he 
had to give up the task in despair. We all thought this very sus- 
picious; and, notwithstanding the respectable appearance and 
demeanour of the clergyman, we thought his evidence so defec- 
tive, in respect to his refusal to state the employment of the 
prisoner, it failed to displace the story of the prosecutor. The 
judge left the credibility of both to the jury, who unhesitatingly 
acquitted the prisoner. A considerable time elapsed before Mr, 
Bennett again met the clergyman. They were travelling tete-cL 
tete in a coach, and Mr. Bennett expressed his desire, if not too 
intrusive, to know why he withheld the nature of the employment 
of the man indicted some years before for attempting the robbery. 

** Well, now that you are not in court," replied his companion, 
" and I have no fears of your taking advantage of my confession, 
I have no objection to tell you what the prisoner was doing for 
me on the evening in question. He was distilling poteen ! " 

As instances of want of decorum on the part of jurors are of rare 
occurrence, I must record, for the singularity of the case, an 
amusing scene which took place at Ennis, in the time of the old 
Court-house. 

A tenant farmer was indicted for forgery, in altering a receipt, 
given him by an agent named Carrick, who proved the casa The 
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leoeipt as given itta for seven pounds seven shillings, and this 
was altered into aeventeeti pounds seventeen shillings. The agent 
detected the forgery on reference to his books, and his books were 
kept, he stated, with the greatest accuracy. Mr. O'Hea acted as 
counsel, with Mr. Macnamara as attorney, for the prisoner ; and, on 
a dose scrutiny of the booka^ they did not entirely bear out the 
character given of them, for interlineations and erasures were 
seen. With the natural suggestion that there had been no for- 
gery in the case — ^that the prisoner had paid his seventeen pounds 
seventeen shillings, and got the receipt, although the entry in the 
agent's book only recorded £7, 7&, O'Hea left the case in the 
hands of the jury. One of them had some previous knowledge of the 
way the books were kept The jury, disagreeing, were given in 
charge to bailiff^ and locked up in their room. The judge, bar, 
and all spectators left the Court-house, which was only occupied 
by the prisoner, who remained with the turnkey in the dock ; so 
that, in the event of the jury intimating they had agreed to their 
verdict, the judge might attend at once to receive it Now, the 
old Court-house had a window opening from the jury room to- 
wards the street, and, finding themselves unable to agree to a 
verdict, there was much more unanimity in agreeing for eatables 
and drinkables, and, by the simple process of a clothes basket and 
a rope, means and appliances for a regular spree were hauled in 
from the '* Gridiron." Elated by the quantity of liquor con- 
sumed, the jury sallied forth, got into the next room, the bar 
dressing-room, and, finding the gowns of the barristers hanging 
from the racks, and the wigs in the boxes, attired themselves in 
bar robes, and proceeded into the court to have a trial of their 
own. The prisoner saw at a glance what was going forward, and 
entered into the fun with great glee. " Troth, gintlemen," he 
exclaimed, '4ong life to ye, but you are standing to me well; 
and, if it would be pleasing to ye, shure I'll send out for a 
gallon of spirits to trate ye." This spirited offer, perhaps 
the first ever made under such circumstances, was politely 
declined ; for the jury had quite enough, and having played 
out their play, returned to their room, and awaited the opening 
of the court 

Next morning the warning trumpet signified the approach of 
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the judge^ and, hardly recovered from the night's dissipationy the 
jury entered the box. 

*^ Well, gentlemen/' inquired the clerk of the crown, when the 
jury took their seats, " have you agreed to your verdict ? Is the 
prisoner guilty, or not guilty ? " 

" No,** answered the foreman, with a drowsy yawn, " We've not 



" Any chance of your agreeing, gentlemen ? " asked the judge, 

" None, my lord," said the foreman ; " we're nine to seven." 

^* Nine to seven T' repeated the judge in amazement; " are there 
sixteen on the jury ? " 

*' My lord," interposed aiiother, '* 'tis all a mistake ; he means 
seven to four." 

" Seven to four, Mr. Sherifl^" asked the perplexed judga " Can 
you explain what all this means ? " 

" Seven to five — we're seven to five," sung out two of the more 
sobered jurors, 

" Mr. SheriflF," asked the judge gravely, "could you not keep 
this jury from refreshments ? " 

" No, my lord, I could not," replied the sheriffi 

" 'Tis shameful, with the power you can command. Do you not 
know, sir, you had the posse comitatus to assist you ? If it ever 
occurs again, I shall fine you heavily," said the judge. Then, 
turning to the jury, he asked, " Would there be any use in read- 
ing over my notes to you again, gentlemen ? " 

" If you please, my lord, we would be very glad," said one of 
the jury, anxious for some assistance in the case. They listened 
most attentively to the learned judge, and, when he finished, had 
their minds made up to acquit the prisoner. 

The liberated man was afterwards asked, " Did you alter the 
receipt ?" "Troth I did," said he. "I thought 'twould never 
be noticed, for I was reckoned mighty handy with the pen." 

And here for the present must terminate — to be resumed in a 
future number — our Recollections of the Munster Bar. 
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An. X.— GROUND WORK OF LAW CONSOLIDATION. 
THE CRIMINAL LAW BILLS CONSIDERED. 

IN the article of our Noyember nnmber, on " The Trae Grounds 
of Faith in the Statute Law Commission/' we indicated the 
general positions taken by some of those who have felt a deep 
interest in the success of the objects of the commission, but who have 
a strong conviction that the course pursued by that body is not cal- 
culated to realize them ; and have therefore, from time to time, 
ui^d in the legal press the grounds upon which they rest their 
views, which have received some sanction (as appears by that part 
of the proceedings of the Commission which has been already 
published in the Appendix to their First Report for 1854-5) from 
eminent members of the commission, whose propositions have 
been summarily rejected. 

As the main questions on which the success or failure of these 
protracted and contly efforts must depend, have never yet been 
ventilated by exposition or discussion in either House of Parlia- 
ment, and the sense of the representatives of the state and of the 
people in either House has never yet been taken ; it is much 
to be desired that there should be an open discussion on the sub- 
ject, and the more so because, by a thorough consideration of the 
scope and groundwork of these operations, it may be expected 
that the future course of legislation would run smoother than it 
has yet done, owing to the very general unacquaintance of mem- 
bers with the necessary mechanism of legislation, and the aid it 
may bring to a simple and intelligible style of law-making. 

In fulfilment of our promise in the ailicle on '' True Grounds of 
Faith in the Statute Law Commission," we proceed to give such 
consideration to the criminal law consolidation bills as the nature 
of our publication, and the limited extent of our space, will allow. 
On that account we must abstain from minute verbal criticism, 
and even from the discussion of particular bills, sections, and 
clauses, many of which are open to much remark; involving 
questions of great public and popular interest, which it would be 
discreditable to Parliament to pass over in a cursory, perfunctory 
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way, or to refer without due instruction or preliminary discussion 
to a select committee, where the discussion is usually huddled 
over, and does not obtain the publicity which is necessary, both 
for the protection of the subject and of Parliament itself — the 
prestige of which is often very seriously affected by its loose man- 
ner of legislation. 

We must confine ourselves to general views affecting the 
groundwork of law consolidation: that is, of statute law consolida- 
tion, or common law consolidation, or both combined, for the same 
considerations apply to them all 

In doing so, we feel that we shall better serve those legislators 
who are disposed to entertain the subject, in a manner proper to 
its present stage, its very threshold ; for in truth it has only reach- 
ed that point so far as Parliament is concerned. 

But for the passage in the Queen's speech referring to these 
bills, and the hurried attempt to pass them at the close of the 
last session without discussion at all, we should have thought the 
present time unfavourable to the sort of discussion which such 
matters, involving (as the Times in a comprehensive article on 
this branch of topics — ^September 8th, 1855 — happily described) 
" high abstract speculations, and minute and careful attention to 
details," require. The reference to it in the Queen's speech 
gives the subject a prominence among public objects, and it may 
be expected therefore that the session will not pass away without 
its being entertained for the first time, with as ample an allowance 
of attention as its paramount importance calls for, since it holds 
the same rank in the progress of parliamentary and administra- 
tive affairs, as the railroad question did some thirty years ago in 
the progress of social affairs. 

The bills have not yet appeared, but it is to be supposed that 
those bills which last session passed the House of Lords in such 
gummary fashion, and with progress so unprecedented, in the 
course of a few days, in spite of the remonstrances of the Lord 
Chief-JFustice of England, the first criminal judge in the empire, 
will be the bills to be submitted to the Commons House of Par- 
liament, probably in the first instance, as they have already pass- 
ed the Lords. Assuming, then, that the bills will be those of tlie 
last session^ and not the somewhat more comprehensive bills 



310 Groundwork of Law GonsoUdation. 

which were laid on the table of the House of Lords at the close 
of the preceding senion, and which contained sundry matters 
necessarily complemental to the matters of the first-mentioned 
bills, the legislation will extend to the following subjects : — 

The consolidation and amendment of the Statute Law of Eng- 
land relating to offences against the person. 

The consolidation and amendment of the Statute Law of Eng- 
land relating to malicious injuries to property. 

The consolidation of the Statute Law of England relating to 
indictaUe offences by forgery. 

The consolidation and amendment of the Statute Law of tive 
United Kingdom against offences relating to the coin. 

The consolidation of the Statute Law of England relating to 
accessories to and abettors of indictable offences. 

The consolidation and amendment of the Statute Law of Eng- 
land relating to larceny and other similar offences. 

The consolidation of the Statute Law of England and Ireland 
relating to libel 

These bills will not extend to the following matters, which 
were included in the bills of 1856, and which appear to be es- 
sential to an entire scheme of Criminal Law Consolidation. In- 
deed, without some of them, the present bills must be obviously 
incomplete and ineffectual. 

The rejected matters are, " The consolidation of the Statute 
Law of England relating to indictable offences of a public nature, 
and the consolidation of the Statute Law of England relating to 
criminal procedure by indictment,'' which were contained in bills 
entitled pretty much to the same effect Tlie last-mentioned one 
had numerous provisions relating to th^ administration of crimi- 
nal law, with which many provisions of these bills could have 
more properly found place. 

The whole of this budget is open to grave objections They 
do not comprise the common law as well as the statute law. 
Upon this point Lord Brougham made the following remarks in 
his letter to Lord Eadnor, which will be found in our last number 
for November : — 

"One position should never be absent from the minds of those 
who take an interest in the great work of law consolidation. If 
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we are ever to have a code, it must extend to common law as well 
as to statute law, or else it is worse than useless : it is a pretence 
only ; and, aflFecting to tell the subject what law he is to obey, 
it only tells him a part, and a part which, in each provision, may 
be modified by what remain undisclosed/' ' 

These bills afford several remarkable instances of this funda- 
mental incompleteness ; distinct reference being made to the com- 
mon law on some points, without saying what the common law 
on those points is, and where it is to be found. 

These proposed laws may give to the judges and judicial ad- 
ministrators a tolerable risurrU of the matters to which they 
refer, but that does not suflSce ; for, even as regards those learned 
and able personages, the habit of consulj^ing illogical documents 
must breed in their minds illogicalness ; besides they do not reach 
the various cases of the users of the law. 

On a former occasion, in an article on the " Consolidation of the 
Law and the Public Service,'' in our February number of last 
year, we adverted to the principle that ought to prevail in this 
respect : — 

" It is above all things necessary that the public enunciation of 
law — consolidations or inchoate codifications — should be written 
from the right point of view. These consolidated bills are not 
written from the right point of view, nor with the right aim, nor 
in the right manner. They are written from the tribunal's point 
of view, and to make the law intelligible and easy to the tribunal, 
rather than from the people's point of view, and to make the law 
intelligible and easy to the people. 

" The point of view should not be single. It should be from 
that of the state and that of the people, from that of the legis- 
lature and that of the judiciary, from that of the offender and 
that of his agent or advocate. 

'* The law should reach, as far as possible, the understanding of 
the least intelligent, and be a match for the subtlety of the acutest 
pleader.^' 

However carefully the particular sections may be written, al- 
though they be cast in precisely the same mould, this will not 
suffice ; they must fall in their right place in the whole law, and 
in right relation to its other parts. 
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It has always appeared to us that, as the object of every law 
is every individual iu the state, the law should be so framed as 
that each individual may on any occasion in which he may become 
the subject of law, be enabled to ascertain his right or obligation, 
his indemnification for any wrong inflicted upon him, and his 
punishment for any wrong done by him ; and the scheme and 
scope of any consolidation of law should be such that, by simple 
reference, he may find what he wants. All the arts of logical 
arrangement — all the facilities of typographical expression — all 
the means, in short, by which modern art can produce such effects, 
should be unhesitatingly applied. 

That which would be serviceable to every individual of ave- 
rage intelligence, would be a fortiori applicable to every tribunal 
of whatever kind, which, in addition to the advantage of dealing 
habitually, day by day, with the same matters, has also skilled 
assistance of appropriate kinda 

The test or touchstone, therefore, of the fitness of any instru- 
ment of consolidation, is its fitness for the use of persons of ave- 
rage apprehension, or of persons the pressure of whose occupation, 
or of whose emergencies, precludes elaborate research and collation. 

We do not ask impossible things ; but such things as are with- 
in the range of modern art, and constantly realized where men 
are free to act for themselves, and are seeking to make their 
-wares acceptable to their customers — the community at large. 

There was another topic of primary importance, to which we 
made reference on a former occasion, and which needs considera- 
tion at this stage, the very earliest, of our deliberation on the 
general consolidation of the law, of which the bills now before 
us are the first model instalment. Model instalment ! We are 
not simply considering the matter of the bills, but their character 
as a model, and their character as a model not of formal structure 
simply, but of the very principle of the matters to be contained 
therein, which constitutes the logical foundation or leading pre- 
mise whereon the ordering of the matter and many of its subsi- 
diary provisions must depend. 

The matters of the present bills may be the law as it is ; but 
the question arises, shall we for a single day perpetuate such law 
in an imperfect state, to become, as the old law was, the basis of 
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future judicial interpretationSy the existence of which is to be 
made, as heretofore it has been made, the groundr of maintaining, 
for all time to come, a bad state of things 7 

Our remark is equally applicable now. 

'^ Sure we are, that until the greater number of the errors, 
principal and subordinate," [we speak here of legislative errors, 
of departures from good legislation,] " which beset every part of 
these consolidations, be eliminated, it would be treason to the 
state and to the people, as it would be treason to commoa-sense, 
to pass them into laws, to be endured for one knows not how 
long before opportunity would occur for amendment, with all the 
difficulties, all the expense and litigation, that usually attend the 
bringing into vogue every considerable act of legislation/' 

Upon a recent occasion, at the meeting of the National Associa- 
tion for the Promotion of Social Science, Lord John Russell, in hia 
inaugural address as president of the section of jurisprudence, 
made some strong remarks on the impolicy of passing consolidated 
bills, without making those amendments which, according to the 
views of those conversant with the subject, ought to be made part 
of the law at once. 

Let us quote his words: — ''I now come to a question of tha 
greatest importance. We must not be merely satisfied with 
transcribing laws and calling them new — we must not put errors 
into new Acts of Parliament under the name of consolidation : 
when we attempt to consolidate we must also amend. I say this, 
because a bill was introduced into Parliament last session, which 
proposed to inflict the punishment of death for offences which no 
judge could think of enforcing. When we make new laws, we 
must take care that they are such as can be executed, and are 
in consonance with the spirit of the times. If we merely take a 
jumble of acts containing provisions condemned by the country, 
and whilst consolidating only repeat their errors, we are like those 
persons described by Dryden who had their portraits taken — 

' To stand recorded at their own request, 
To future times a libel and a jest.' 

The laws must be made consistent with the spirit of the times ; 
and this opens for consideration a great question, to which many 

VOL. IV. NO. VIII. T 
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men of inflnefnoe and talent have devoted themselTea For my 
own part» I have come to the condumoti that the consolidation 
of the laws must be preceded by their amendment * « * 
In this country, it is not by the will of the sovereign that laws can 
be enacted for the government of the country, but by the action of 
opinion ; and when the code has been explored by the light of 
thoM ancient beacons of dvil and religious liberty whidi have 
blessed this free nation, we may indeed have a code of laws more 
comprehensive and more complete than those which had tlieir 
existence under Justinian or Napoleon. Let us then hope that, 
under the beneficent sway of our beloved Queen, we may live to 
see our code of laws improved, and an edifice erected wiiich shall 
be of such an order of architecture, and of such materials, as to 
command the admiration of the other nations of. the globe, and 
fit to withstand the assaults of time." 

The words of the noble lord deserve thought. The amende 
ments of which he speaks are not the amendments of a phrase, or 
a detail here or there (such as for the most part constitute the 
amendments of these consolidated bills), but the substitution of 
well-enunciated principle, instead of a casual inventory of offences 
and penalties, interspersed with technical directions for the 
conduct of pleading and procedure ; or, if we are to work by 
euumeration of particulars, by such a logical classification t>f those 
particulars, under a general head or principle, as will be illustrated 
by it, and as shall illustrate it 

The collection of the materials is not consolidation. (Repeating 
a former statement), '' We should say tbait the biUs do not, as we 
conceive, fulfil the purpose of consolidation; they are fragm^ntsry, 
and ibnn no part of a design to which future additions «iay be 
appended, nor are t^ey in any sense oonsohdationa They do net 
comprehend the whole subject, nor the whole of any part of the 
subject, and they are not (rf a natm« to form the bans or sample 
of future legislation. 

" In consolidating, we should have the whole matter before us ; 
that matter should be ordered in a logical and connected manner, 
each part aiding each other part by the proper sequence and co- 
herence of the several parts. The structure should not only be 
orderly, but systematic, developing a design, aiid serving by its 
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ifaethod to aid the embodiment of the parts, and, at the sajsie 
time, to give the means and opportunity of incorporating, without 
dislocation of the existing fabric, any additions or alterations that 
may be necessary in the passage of the bill through Parliament, 
or in subsequent sessions ; and, finally, the typography of the bills 
should aid these purposes, and the total result should be a state 
of simplicity and clearness, enabling perscms of ordinary intelli- 
gence, giving to the sulgect a fair degree of attention, to under- 
stand the scope and bearing of the subjects of the bill, and its re- 
lation to the whole law, and readily to find any part as they 
require it/' 

This extract is a summary of the conditions of consolidation, 
the basis of which is some principle carried out in obedience to 
a well-considered design. 

We hare carefully and dispassionatdy considered these biiis, 
and eannot discover the design on which they are framed, nor 
the manner in which it is intended that they should piece on to 
the rest of the law. They oontai'n both more and less than they 
ought to contain as bills of consolidation, and are not free from 
most of the defects attributable to all past acts of consolidation, 
which defects, it was hoped, would be cured by referring to one 
body of persons acting ^systematieally upon principle the con- 
sideration, not of fragments of the law, each taken by itself, but 
of the whole body of the law at once, so that theire might be laid 
before the legislature a consistent body of law, giving light and 
life to all its parts (as occurs in all well-designed things), by 
the character of the whole, and the contribution of each part to 
the manifestation of that character. 

Many of the repetitions which find place in these IhUs would 
have been spared by this method of treatment, £md one need 
not say how much the whole would have gained in simplicity 
and force. 

The very scanty remarks put in the front of each of the bills 
of last session, which to some extent supply the place (though 
very imperfectly) of the want of full pieces juetificat'tfg noticed on 
a former occasion, disclose some points deserving most grave 
consideration. 

These remarks point out the alterations that have been 
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mtAe, and some reasons for presentiog the bills in their present 
form. 

One of the bills» that 'relating to the comage, is made appli- 
cable to the whole of the United Kingdom, to which there is no 
objection ; but others, the Accessories and Abettors Bill, and the 
Libel Bill, apply to England and Ireland, and not to Scotland ; 
and others, the Offences against the Person Act, the Malicious Of- 
fences against Property Act, and the Larceny Act to England, 
and not to Scotland and Ireland. 

Why should not the British subject, residing in any part of the 
three kingdoms, or passing to and fro on his afiCskirs of business or 
pleasure, have in one place the whole body of law which affects 
him in any given character, in any given predicament ? The sub- 
stance of the law must, from the very nature of things, be the 
same in different countries ; the distinctions will be in the quality 
and quantity of the different elements of that substance ; and it 
would be more convenient to have such distinctions marked by 
due collocation than by different acts of legislation, which must 
not only be separated, but, by the necessity growing out of such 
separation, of using over and over again, for the sake of con- 
nectedness and completeness, the very same matter of substance, 
it must become dislocated, dispersed, and confused. 

That the institutions of the different countries are different, is 
not a sufficient reason ; for there is between institutions the same 
degree of correspondence, and the degree of difference should be 
marked by like expedients of collocation and comparison. 

If the laws of the excluded country be better, it is desirable that 
we should have them, or, at all events^ the opportunity of determin- 
ing whether, on the whole, it be expedient to have them or not 

If the laws of the excluded country be worse, it is expedient 
that the excluded country should be enabled to profit (if it will) 
by our own improvement in legislation. 

But the very consideration of the differences that obtain in 
the laws of the different countries, would be of the highest value 
in assisting Parliament to consider the grounds and reasons of its 
proposed enactmenta We never know any thing by itself; till 
there be placed beside it some other object of a similar kind with 
which it may be compared, we never comprehend its true nature. 
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By ascertaining the particulars of circumstance, of purpose, and 
of means, which obtain in different institutions, we come to under- 
stand their respective merits ; and it is but a short step onward to 
their assimilation. This process has been done effectually in many 
pieces of legislation, and there are one or two examples of it in 
these bills. 

With these views, we cannot coincide in the following position 
taken in the report prefixed to the foregoing bill : — 

" It has been found expedient to confine this bill to England, 
Mr. Uonohoe having reported, that although substantially the law 
of England and Ireland be the same, yet * trivial ' differences, 
particularly as regards punishment, are so numerous, that it has 
been found impossible to adapt this bill to Ireland, so as to 
embrace the Irish statute law as it now exists, without intro- 
ducing into the principal sections so many distinctions and 
special provisions as to lead to insuperable difficulties of con- 
struction." 

It seems to us that the grounds herein set forth establish the 
very opposite conclusions. 

The differences being trivial, and not broad and substantial, 
there existed the very strongest reasons for consolidating the laws 
of the two countries in the same statute ; and it is just one of 
those cases in which Parliament should be furnished with the 
opportunity of judging for itself. 

The mere juxtaposition of the differences could not have failed 
to suggest the propriety and the means of assimilating both laws. 

At the moment of writing, an instance of the sort recurs to us. 
It was in the consolidation of the Post-office laws in 1836 or 1837. 
One of the curious juxtapositions that occurred was somewhat of 
this sort ; we don't recollect at the moment the precise substance, 
but it ran somewhat thus: — 

If any person shall open a post-letter, in England he shall for- 
feit twenty pounds ; in Ireland he shall be hanged. 

Now, if the laws had been consolidated in separate statutes, it 
would not have been a true consolidation, and this egregious dis- 
cordance between the law of the two countries would have been 
kept out of view, and might have existed to this day. 

As it was, the moment it was shown, it was resolved to repeal 
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it, by substitutiDg for the tenns of the Draconic Irifsh statute the 
more lenient terms of the English statute 

We believe that a comparison of the statute laws of England 
with those of Ireland, and of the laws of both with those of Scot- 
land, would be attended in almost every instance with advantage. 

The laws of Ireland are, it is said, in many instances more 
perfect in their subsidiary machinery than those of England ; 
whilst those of Scotland, resting on broad constitutional prindples, 
are free from much verbal definition and reiteration, which, they 
say, are not found wanting in the Scotch law. 

When, therefore, there is a provision that a law should not ex- 
tend to Ireland or Scotland, our legislators would act wisely if, 
without partiality or prejudice, they should inquire in what re- 
spects the laws differ — what is needful to bring them in strict ac- 
cordance ; and then, with such materials of judgment before them, 
with which to counteract the laziness of those who, to save them- 
selves trouble, avoid inquiry, they might exercise a safe judg- 
ment as to the adoption of one or other kind of law, according to 
the state of the case. 

The Statute Law Commission has among its members the law- 
officers for Scotland and the law-officers for Ireland ; but it does 
not appear that the commission has any asastant commissioners 
conversant with the laws of these countries, otherwise it would 
be the easiest thing in the world to present these bills in a cor- 
rected form, with suitable reports. Both Mr. Napier and Mr. 
Whiteside, the late law-officers for Ireland, have argued (in the 
commission, and in the House of Commons) the importance and 
the feasibility of consolidating the laws of both countries. It is 
really a question simply of a little more assistance and a little 
more expense ; and indeed scarcely that, for when this work has 
been done for England it will have to be done for Ireland in a 
separate bill, just when it will be too late to enable Parliament 
to avail itself of the means of comparison, and possibly to make 
the English law better, by introducing such improvements as the 
consideration of the Irish law may suggest 

There are several expedients by which the process of ascer- 
taining, assimilating, and amalgamating the laws of the threie 
kingdoms, without destroying their specific difference, might be 
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eieecutei, and of which there are many examples in practical 
legi3lation ; hut this is a species of detail, to illustrate which we 
have not space. 

The distinctions of the designations of offences in England 
and Scotland, are among the examples of distinctions without 
difference which obtain among us. 

Our range is offence simpliciter, misdemeanour, felony, treason ; 
the Scotch have crime and offence, and high crime and offenca 

Now, the noting these differences might be of service in set- 
tling one of the points of consideration, which on a former 
occasion we submitted, and to which we shall now again advert — 
the propriety of retaining the terms, felony and misdemeanour, 
land, in point of fact, their meaniug. *^ Besides the matters of detail, 
of no trivial consequence, since the verbal expression of a law is 
the formal embodiment and realization of its purpose ; there are 
some fundamental questions to be disposed of, before a. successful 
effort in this direction can be made : one of them touches very close- 
ly the subject of the admii^istration of punishments, and the treat- 
ment of public offenders — the policy of retaining the distinctions of 
felony and misdemeanour, which have done so much to introduce 
the existing confusion. 

" If we retained the old notions of felony, involving the for- 
feiture of status, personal, piaaprietary, political, official, or judicial, 
for grave crimes of violence or fraud, and of misdemeanour, in- 
volving the mere punishment by fine and imprisonment, according 
to the measure of the offence, and if we scrupulously adhered to 
such distinction^ (supposing them to be practical, which many 
doubt; for there is every shade of violence and fraud, and every 
shade of misconduct, the lesser shades of the former transcending 
the graver shades of the Jatter), it might be well to retain the 
terms of classification. 

" But we neither retain the notions, nor adhere to the distinc- 
tions, and they serve no purpose but to embarrass every body 
concerned in the administration of criminal justice, and to pre- 
vent a simple enunciation of the criminal law. 

"If we were to banish these distinctions, and simply regard the 
matter of offence, our criminal law would fall under few heads, 
^nd would be easily mastered by every body. But to this end we 
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should separate the eDunciation of offences from the defiDition 
of punishmeDts, leaving to the administrator to assign to each 
actual offence the punishment due to its gravity, and suited to 
the condition of the offender. 

** Crimes^ in their real difference, consist of acts of violence, 
acts of fraud, acts of misconduct, acts of negligence, and the 
offenders are malefactors, fraudulent, or violent or misdoers, and 
negligents, and it would not be difficult to range under the four 
heads every class of offence, giving, by way of enumeration, if 
such particularity be thought requisite, the names and descrip- 
tions of all the offences which throng our statute-book, and are 
confusedly perpetuated in these consolidations.'' 

It would be of great practical use to make a short history of 
the term and status /e/on — to show its origin — how it substan- 
tially meant in lis original an outcast, involving loss of life, for- 
feiture of property, and corruption of blood — how it came to have 
these and other incidents mitigated — and how, in various ways, 
they have been varied — while the horror attached to the denomi- 
nation of felon has remained the same, and yet graver offences 
have passed under the denomination of misdemeanour. 

The practical use of a foul name is to affix a stigma, and, in the 
criminal law, to affix such a stigma in such a way as to be deterrent 
of crima We use the foul name, but in a half-and-half sort of 
way, buried in the folds of a huge statute-book, so as to be of 
little use for its purposes. Few know its special applications, and 
yet there is attached to it some sort of vague meaning, which is 
only calculated to render the law, which should be most distinct 
and unequivocal, indeterminate and puzzling both to legislators 
and judges. 

It is incumbent on the legislature to speak plainly on such a 
matter, which is addressed to thieves and rogues ; persons who 
cannot, if they would, go through the niceties of judicial judg- 
ments, and whom it is necessary to reach by unmistakeable 
terms. 

It may be wise (we will not discuss the matter at this moment) 
to retain for English law a term which has not found admission 
into the Scotch law ; but if so, it should be well defined, either by 
a proper definition, or by enumerating all the criminal personage^ 
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who come within it At present it has little practical signifi- 
cance. 

The same set of considerations applies to our scale of punish- 
ments. We need a succinct view of the kinds of penalty which are 
available to us, and of the principles upon which the different 
amounts of penalty are assigned to the different offences, 
. One or two tables, exhibiting the offences and the penalties 
assigned to them, and the penalties and the offences to which 
they are assigned, would make the application of our criminal law 
more intelligible to the people and their representatives. At all 
events, such tables should accompany these consolidations. We 
should then see what offences come within the category of felo- 
nies, and what within the category of misdemeanours, and what 
come within the category of offences simpliciter (a distinction set 
up in a few cases in these bills, but in a very shy manner), 
and judgment might be formed of the propriety of still retaining 
these distinctions. 

We have said just now that the distinction of offences wmpKc*- 
ter is set up in these bills in a very shy manner. Our meaning will 
become apparent when reference is made to those instances of 
offence where the phraseology " shall be guilty of " is omit- 

ted. All other offences are classable under misdemeanours, felo- 
nies, treasons. In most cases it is declared that a person shall be 
guilty of a misdemeanour, or of felony, as the case may be, but 
in some the above omission has place. It is one of the advan- 
tages of a set form, that it forces completeness. We counsel that 
the formula be rigidly adhered to, as a test of the distinctness and 
accuracy of the law. If the rule be not frankly adopted, there 
will be no end of quibbling when the statutes come to be discussed 
in our courts. There is no doubt that the cases to" which we refer 
are offences in their nature, and are meant to be so called ; for by 
that designation they are referred to in subsequent parts of the 
same sections; but we shall need some means of preventing 
questions by defining the classes. There are in other cases de- 
partures from uniformity of expression, alike indicative of de- 
fectiveness. In some cases, the formula of Whosoever is changed 
for the hypothetical form of If. In these cases, the matter will 
be found to be as defective as the form r commonly the matter is 
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aids will be given when the law is passed ; why should not the be- 
drudged legislator be allowed such facilities while they may be 
turned to profitable account in the prevention of oversight ? 

Such appliances would beget confidence ; because it is certain 
that th^ making of proper indexes would disclose almost all 
defects. 

The late Mr. James Deacon Hum^e, who consolidated, in Mr. 
Huskisson's time, the multitudinous customs laws, and who for 
many years continued the annual customs acts, used to say, that 
it was of the last importance to make the index while the work 
of legislation was in the hands of the draftsman and the legisla* 
ture (though it necessitated the going over the work again after 
the laws were passed), for it was an infallible means of testing the 
accuracy of the law, and detecting errors in due time. For want 
of assistance he could not always do this; but be insisted that it 
was indispensable alike for the use of the draftsmen, the minister, 
and the legislator, and our experience coincides with his. 

In ordinary bills for new purposes, some excuses of a plausible 
sort may be set up ; but in bills of consolidation, which treat of old 
matter, and which, to be done at all, imply that the old material 
has been aptly indexed, no excuse is available. It is of the very 
duty of the consolidator, and he is amenable to just censure if he 
do not use so obvious an expedient ; if the expedient be avail- 
able to himself, it also ought to be available to his employer the 
minister, and to the legislators ; for they, unfamiliar with the 
work, and suddenly called upon to answer questions as to the re- 
mote relations of the parts of the law, and the identity of the new 
matter with the old, stand in higher need of every facility that 
can be rendered. 

One of the great difficulties in the way of dealing fairly in the 
consideration of these bills, even by those who have some ac- 
quaintance with such things, and with the special matter, arises 
irom the want of such indexes. It is true that tables of contents 
are prefixed to the bills, but they are most summary, and not 
always accurate ; and they often do not touch the material points 
of the sections, especially where the sections contain a group of 
offences, not distinctly enumerated one by one, as they should be 
in bills of this sort. 
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The bills are defective not only in this particular of indistinct 
enumeration, but also in the crowding of many clauses in the 
same section without a sufficient distinctness. 

In a matter of this sort, we must not look at it with reference 
to our ease at the moment When these laws are passed, they 
are to be promulgated among the people. To them they should 
be readable without much effort ; and, in the reading, the broad 
distinctions of the matter should be impressed on their minds, in 
such a way as to make the task of recollection almost as easy as 
the original reading. They who have had to consider how to 
affect sluggish and reluctant minds, well know that these results 
are attainable by means within our reach ; and it would be a 
great credit to the commission to inquire into them, and, despite 
of any impracticableness on the part of those who should assist 
them, to adopt such aida Experienced and wise lawyers do not 
need them* The common people, who often suffer from uncon- 
scious or uncalculating violations of law, do. It is only necessary 
to bring home to those members of the commission whose bene- 
volence is unquestionable, the necessity and the feasiblity, to make 
them feel it a duty that they may not neglect 

The effort to do this will incidentally make them aware of 
substantial defects in their system of consolidation ; which, re- 
garded by them as lawyers, they have been led to overlook. 

If they need sanction for resisting the apathy or indifference of 
their fellow-commissioners, we are sure they will find it in the 
somewhat free expressions of the members of the legislature ; for 
members generally must feel, from the most cursory perusal of 
these bills, that they do not answer to the requirements of a law 
of the people, still less of a law of that portion of the people 
which is the least informed. 

Moreover, the consideration of these matters will bring out the 
want of principle in these laws, and the want of principle in the 
distribution of the matter among the several bills — a consequence 
of the disregard of all views but one, to which reference was made 
in the article on the " True Grounds of Faith in the Statute Law 
Commission;'' and of that seclusion and secresy of operation 
which has marked the proceedings of that body. No question of 
policy requiring secresy is involved in this class of business ; and, 
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before submitting such bills to the legislature, it would have been 
wise to invite the freest commentary, and to take objection afore- 
hand. > 

The very foundations of the future consolidation of the law is 
now in question ; and, therefore, we press the importance of well 
considering themy so that the future efforts of the commission may 
proceed with welI-gi*ounded confidence in the acoeptableness of 
their work, both to the people and to the jurists of every order. 

We have dwelt upqn some of the practical matters which, to 
make these consolidations effectual, must be regarded. To men 
who are accustomed to the strife of empires, such matters may 
appear to be of too trivial detail ; but, little as they are in them- 
selves, or rather, in their aspect, their contribution to the success 
of the imperial question now under consideration, can scarcely be 
surpassed. All perfection is an aggregation of details ; and there- 
fore, by some providence of the chief, or of his hierarchy of 
assistants, these small matters must be contemplated, at one 
moment with microscopic care, and at another with telescopic 
comprehensiveness, if he would not fail in his purposa 

The subject is by far of too grave a character to be conceded as 
a toy, or as a mere indulgence which can be well spared, to gratify 
a desire to be thought to have accomplished some work of legis- 
lation. These are not isolated measures, but form the very founda- 
tion and precedent of future laws, of the imperial laws of the 
realm. Wise administrators and sagacious legislators are always 
slow to introduce precedents which have an augmented momentum 
with each year's existence, and the sanction of each succeeding 
exampla Next year, other consolidations will follow like these ; 
and, like these, will be such as will not add to the ''edifice'' of 
which Lord John Russell has spoken. The task of determining 
the principles on which our acts of consolidation are to be framed, 
will still remain to be considered — a thousand momentary con- 
siderations will intervene to postpone the inquiry and the reso- 
lution — and the work will be done "in a way" (to use an official 
phrase) perfunctory enough ; and to another generation of jurists 
and statesmen must be assigned the task, when the men well 
worn in that special work shall have passed away — after having 
devoted their lives fruitlessly to labours which tbose in power,. 
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ridily endowed bj the public treasure, have cast aside, either iti 
reckleesnesB of the reeoaroes within their power, or in total tmcon- 
smoosnesB of the tme nature of the cause they have undertaken. 
The proceedings of the Statute Law Commission, of which the 
House of Commons has ordered a return, will show the steps that 
have been taken to realize the work, the designs that have been 
formed, the plans, and other detail& 

The scope of the undertaking has never yet been considered by 
them : how expedient it is that the criminal law should be clear, 
not only to the practising lawyer, but to the administrator, to the 
legislature, to the people! 

Let us conceive what might be the condition of that parliament, 
of which we are so justly proud, if, instead of a people confess- 
edly ignorant of the law in its scope and particular details ; of 
the representatives in this way scarcely less ignorant ; of ministers, 
with few ezoeptionp, not less ignorant than the rq>resentative8 ; of 
a judiciary, of a bar, of a body of legal practitioners, of whom no 
small number are confessedly empirical guessers of law — we had 
tho same personages as well informed as they now are ignoiant? 
How much drudgery, how much blundering, how much waste of 
resource, how much litigation, how much quibbling, how much 
fraud, how much anxiety, bow much loss of time would be spared, 
how mudi the very reverse of what is would then take place! 

Men advanced in years are apt to say, it will last my time, but 
a noble beginning is as great a work as a noble end ; perhaps a 
nobler woik, for it implies benevolent and beneficent foresight, 
the sagacity of a statesman, the providence of an enlightened 
patriot, a man with moral strength to encounter prejudices, and 
sacrifice a momentary ease to arduous duty. Bat in the present 
case no such risks are nm ; public opinion is in favour of t^ wcMrk, 
pubKc feeling demands it, professional skill is ready to assist^ ex- 
perience upon it has become mature, and nothing remains to be 
done but for tdie Premier to resolve, the Council to advise, the 
Chancellor to execute, the Chancellor of the Exchequer to provide 
the means which Ike Commons House has proffered, and the 
Secretaries of State to direct their assistants of all ranks to lend 
their aid. 

It is at this Stage that the sulgeut halts, that a mere exemplar 
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of a bit of it^ and that of a most imperfect character, is presented, 
with a ** Stand and deliver " sort of demand : — ^ Take or leave it, 
accept or reject it ; but, worthless thongh it be, untrtrstworthy onr 
proceedings, retrograde our work, you legislators, representatives 
of the people, you press, you people, are not to presume to ques- 
tion — ^nay, not even if we have proceeded without design— con- 
trary to the views of some of the besrt; of our members, centtMy 
to the views of all who have devoted themselves to the task, <X)n- 
traty to the best past work of the kind, contrary to the best spe- 
cimens of our own legislation, contrary to the experience gathered 
from past consolidations — ^no, not even though the work we pre- 
sent is not vouched for by the very men who are supposed to 
sanction it." 

Upon the whole, we cannot but revert to our old recommenda- 
tion, that the subject should be treated as a whole, apon a oem- 
plete desiga founded upon prindple and upon methods intelli- 
gible to the legislature at least ; and that it should be executed 
by distributing portions among a number of persons woAing con- 
temporaneously on the same general instructions; or, if it 
should not be thought expedient to undertake the whole at once, 
still, with like reference to general instructions, working in gangs 
in succession. The former would be both the most expeditious 
and most economical method of proceeding ; for it would admit of 
better subdivision of work among the labourers, according to the 
kind of skill suited to it ; the different portions being executed at 
the same time, would t)perate to check error, and to try a41 parts 
by a number of different tests, and by the very force and variety 
of numbers, something like that inestimable common-sense, which 
is the product of public opinion, worked out by mutual trid and 
discussion, would be brought to bear on the work. The •difBwent 
orders of statesmanship, of legality, of official, literary, and me- 
chanical skill, would powerfiiUy assist each other, and produce a 
result which has not been attained hitherto by any body of law ; 
but publicity should preside over the operations, and the discus- 
sion of questions of the secondary kind should not be done 
covertly but openly, in the manner of a judicial proceeding in a 
court, through the agency of a judge or judicial officer, assisted by 
coimsel, presenting their matters in orderly fashion upon some 
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matler or queetion, propounded in dne form, and with a view to 
aomo practical end. Questions of policy undergoing the more 
fne disouasion of the oonunission, privy coundl, or of parlia- 
ment 

If we are to have a parliamentary revision of current legisla- 
tion, it is of extreme importance that there should be instructions 
and well-settled models, according to which the draftsmen might 
work, and the revisers examine, without taking upon themselves 
arbitraiy authority which would not be relished by parliament. 

The whole subject, as we ventured to state in our article on " The 
IVue Grounds of Faith in the Statute Law Commission/' requires 
mature consideration by the EEouse at laige. If such a discussion 
took place upon a candid and dispassionate presentation of the 
whole body of materials now available, and with a frank reference 
to those who have taken most part in bringing public opinion to 
its present condition on this matter, every body would be rein- 
forced, and the future career of our measures of consolidation 
would be more regular, rapid, and certain, than they can be with- 
out a thorough parliamentary ventilation of the subject 

In the papers which have appeared during the last five years 
in the successive numbers of the Law Beview and the Law Maga-' 
zine for that period, most of the points have been discussed more 
or less fully ; indeed the whole range of the subject, except the 
matters of minute detail, which would be out of place in a publi- 
cation of this kind. These matters have, however, been exempli^ 
fied in the inquiries before committees of the Houses of Parlia- 
ment, in the papers laid before Parliament, and in a variety 
of bills before both Houses, and also in several works issued from 
the press, and directed particularly to this subject 

But all the details of the mechanism of legislation, though ot 
indispensable importance, would be without practical result if we 
did not bring out in distinct relief the leading principles on which 
the different parts of the law are to be founded ; so that, whether 
the present law be retained or not, we may have exhibited special 
matters in subordination to the general and all parts of the law 
in correlation with their related matter. It is as necessary for 
the use of gentle and simple as of the legislator, the judge, and 
the lawyers, that the leading principles and purposes should be 
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made manifest, and that details, regularly constructed upon uni- 
form methods, should be subordinated to thenL 

Nobody who reads the consolidated bills now under considera- 
tion can say, without ablush, that they conform to these essential 
requirements ; and yet, with the adoption of some of the expe- 
dients we have suggested, without amendment in substance, and 
without material alteration in terms, they might almost by me- 
chanical contrivance be made clear to ordinary apprehensions, 
which is our proof that the doctrines we have so earnestly pressed 
in the series of articles to which we have referred, are well founded, 
and will justify the application of them. On this head we had 
intended to exemplify, but time and space forbid the effort, and 
we must forbear. 



Art. XI.— late FRENCH TRIALS. 

IT seems hardly an exaggeration to assert, that if the law in 
France be as the court and jury have assumed, under the 
pressure of M. Berryer's extraordinary eloquence, the jurisdiction 
of Lynch, which, in America, is avowedly not law but the breach 
of it by the mob, is established among our neighbours ; in other 
words^ that men are allowed to redress themselves and avenge 
their wrongs, upon seeing they are likely to find a favourable 
impression prevail among the multitude. A mother is vexed 
because a profligate neighbour visits her daughter, and suspects 
him of sinister yiew& She hears of his having boasted that his 
addresses were well received, that he even insinuated his having 
obtained an assignation. She directs her gamekeeper to fire at 
him if he comes upon the premises ; it is done, and the intruder 
is killed upon the spot, the lady alleging that she only meant 
him to be shot but not killed. The great advocate, hardly infe- 
rior to Erskine, as he is allowed on all hands to be by most 
judges placed upon the same exalted eminence, surpassed him- 
self, if that were possible ; and the prisoner was not declared 
guilty with extenuating circumstances, but absolutely acquitted, 
VOL. IV. NO. VIII. ^ 
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OQ the groand that the Countess had a right to pat a pecsoa to 
death because he insulted her fitmily, and oame on her lawn at 
night with the supposed design of having an interview with her 
daughter. A trespass, an aggravated one perhaps^ but still a 
trespass and nothing more, is held to give the proprietor of the 
locua in quo the power of life and death, the r^ht to kill the 
trespasser, as if he were in the act of attemptii^ burglary, or 
rape, or murder! The case has speedily been followed by 
another, where a fiither desired his son to shoot a lover of his 
daughter, in case he should attempt to enter her room. The 
attempt was made, and the man killed. But this seems to have 
been a less outrageous violation of all law, inasmuch as the party 
scaled the wall, and endeavoured to enter the house at night by 
the window ; and so there might possibly be a colour for the 
statement that the wrong-doer was a burglar ; we say a colouring, 
as seduction, however reprehensible, is nothing like the invasion 
of property, in which burglary consists. 

It seems inconceivable that the law of France should be as 
these instances are said to show ; they are cases of parties taking 
the law into their own hands. The law s^pears to exclude, both 
from civil action and from criminal prosecution, all trespass upon 
property attended with no dami^ There seems in the Code Civil 
no action in such a case ; and the Code Pei^al only declares a 
trespass punishable in which reai damage is ioevitable, as passing 
over the ground of another " where there is no right of way, and 
where grain i« growing and in the ear, or fruits near maturity." 
The penalty, in this case, is restricted to a fine of from six to ten 
franca~((7ocfc Pbno/, liv. iv., chap. 2., sea ii,. art. 9.) Can it be 
conceived possible^ that for a. trespass, thus estimated as the vcoy 
slightest of offences, the owzker of the property should have a 
right to put the trespasser to death ? 

We mu^ however, very freely admit our reluotuice to speak 
confidently upon any matter of foreign jurispmdencse. The gross 
errors into which our neighbours so often fall when treating of 
our institutions, and, above all, of our legal processes would be 
quite enough to give us warning on this head ; and, while we write,^ 
we understand that a new illustration of this truth has been 
afforded by the publication of an extraordinary work relating to 
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the story of Robert Emmett — a work by an authoress of great 
name snd no little distinction, bat so abounding in mistakes, and 
in perverted views, both political and legal, that we shall be 
under the nei^essity of directing to it the attention of our readers 
on both sides of the channel 

On some subjects, however, there is so manifest a departure 
from all rational principle in the French criminal procedure^ 
that no scruple need ever be felt about exposing the hardly cre- 
dible errors of our neighbours. Of late years they have some- 
what improved, and in consequence of their intercourse with this 
country and its lawyers. It may be enough to mention one, but 
that a very remarkable instance. Many of our readers will recol- 
lect the trial of persons charged, in 1817, with the Fuald^s 
murder.^ By the French law, a child under a certain age cannot 
be examined as a witness ; but two children under age had 
seen the murder from a hiding-place. A witness of fiill age, 
to whoni they had related what they saw, was called to give their 
story in evidence. Nothing, to be sure, can well be imagined 
more absurd than this proceeding, and it could scarcely have been 
held contrary to law at that time, as the trial exciting the 
greatest interest, the proceedings of the court must have been 
narrowly watched. It happened that, during the time when this 
passage in the French procedure was the subject of conversation 
among lawyers, both in this country and at Paris, a great trial 
tor high treason took place there, and was attended by some of 
the leading members of the English bar — Lord Ellenborougb, 
Sergeant Copley, now Lord Lyndhurst, and Messrs. Denman and 
Brougham. It is understood that they took the opportunity of 
a conversation with the eminent French lawyers who distiaguished 
themselves on the occasion, (the Conjuration de FEpingle Noire, 
as it was called,) to urge the expediency of formally objecting to 
the reception of such evidence as had been admitted in the 
Fuald^s case, should it be tendered, as some of the French bai 
held the opinion that it had been improperly received, although 
the general opinion was with the court which had tried the cause. 
But we believe that the strong representations of our countrymen 
upon the subject, had the effect of giving weight and currency to 
^JSee Causes C61dbres du XIX« Si^cle. Causes Crim., torn. I. 
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tlie founder view Uken by the Frendi lawyers who differed with 
the court ; and we are aarared thai no such evidence has ever 
since been received. Now, groiBly absurd as the proceeding of 
the court was in this matter^ we must admit that there is not a 
single aigument against i% which does not support and require 
the rejection of all hearsay evidence, that evidence being every 
day admitted by all the French courts, in both civil and criminal 
trials^ and without any restriction. Nay, there are strong rea- 
sons against the admission of ordinary hearsay, which do not 
apply to the case we are dealing with, and dealing with as so 
outrageous a violation of all principle, nay, as so shocking to 
common sense, that nothing can be heard in extenuation of it ; 
and no one to whose mind the matter is presented can affect a 
doubt on the subject Absurd as it was to receive, at second- 
hand, the statement which the children were not allowed to give 
themselves, at least no fraud could be committed in this case ; 
whereas, if a witness is suffered to tell what another person 
capable of being examined has related to him, the obvious conse- 
quence is, that this person may be kept out of the way, for the 
express purpose of escaping both the cross-examiaation and the 
consequences of false swearing, and yet his story may be made to 
reach the court unchecked. The daily practice of the French 
courts is, therefore, still more objectionable than was the proceed- 
ing in the Fualdte case, now on all hands reprobated. 

We confess, however, to feeling a still greater repugnance 
towai*ds the late mob-law proceedings in justification of private 
revenge, than even to the admitted faults in the French proceed- 
ings generaUy. Lord Denman was wont on all occasions to 
express the alarm which he felt at the least opening they afforded 
to the introduction of Lynch law in this country ; it was the only 
tendency which he ever showed to feel apprehensive of changes in 
the law. The test which he was apt to apply when any legal 
amendment came under his consideration, very generally pointed 
to its being capable or not capable of letting popular influences 
reach the tribunals, from which every thing but calm and deli- 
berate reason should be rigorously excluded. Had he lived to 
see the triumph of M. Berryer's eloquence, he would have been 
most anxious to believe that this, and not the law of France, is 
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answerable for the late acquittal. Of this we can have little 
doubt; but, of one thing we can have no doubt kt all: — ^his 
anxiety for the extension to France of the inestimable benefits 
derived from those rules which make the distribution of justice 
certain, and render life and property secura His genuine and 
habitual benevolence made him indulge the hope that his con- 
clusive reasoning against the inquisitorial process, applied to per- 
sons upon their trial, might lead to the abandonment of so unjust 
a practice — oppressive to the party, and hindering, not helping, 
the discovery of guilt But he was very far, indeed, from 
approving the practice of our magistrates, which runs to the 
opposite extreme, and endeavours constantly to prevent voluntary 
coofession, by uncalled-for warnings and all but dissuasive^ He 
held the scales strictly even between the two extremes of the 
system, as he did between adverse parties before him for judg- 
ment His feelings, too, were as warm as his understanding was 
calm and strong: he never regarded any measure, whether of 
policy or of legal improvement, as of value, unless its tendency 
was to increase the happiness or lessen the sufferings of his 
fellow-creatures : and it is the duty, as it is the delight, of us 
who follow him, to cherish, as far as human frailty will allow, 
these sentiments, not only upright but pure. 

Note. — Those lawyers who spoke in extenuation — for defence 
was impossible — of the Fualdfes proceedings, contended that the 
law, which prohibits persons under the age of fifteen from giving 
evidence on oath, vests a discretion in the judge in criminal cases 
to hear them not upon oath ; and that the accused being the parents 
of the children who had seen the murder, their evidence was, on 
that account, also inadmissible, but their statement might be 
received by the discretionary power of the judge. It is manifest , 
that this in no degree whatever could excuse the receiviug their 
statement through the persons of full age and unconnected with 
the parties ; and the arguments used, only disclosed further gross 
defects in the law of procedure. 
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abt. xil— the bar examination questions. 

IN compliance with a wish conveyed to us by some of our 
readers^ we again ^ print in extenso the Questions proposed 
at the examination of Students for Honours and the degree of 
Barrister, held at Lincoln's Inn^ on the 7th, 8th, and 9th days of 
January, 1858. The papers are here arranged in the order in 
which they were set 

Questions on CoNSTxrunoNAL Law and Legal History. 

1. Qive an account of the manner in which the exclusive right 
to originate Money BiUs was established, and of Lord Bacon's 
conduct on that question in the House of Commona 

2. In what did the attacks on the constitution during the 
reigns of Charles the Second and James the Second, differ from 
those made upon it during the reigns of James the First and 
Charles the First? 

3. In what instances did James the First interfere with the 
duties of Judges ? 

4. What was the main charge against Strafford ? Give an ac- 
count of the proceedings in Parliament which led to his execution. 
State your opinion as to the justice of those proceedings, and the 
reasons on which it depends. 

b. What great service did Clarendon and Southampton render 
to the liberties of England after the Restoration ? 

6. Give an account of Bates's case. 

7. What were the Artiouli Cleri t 

8. On what conditions did William the Third accept i^^ Crown 
of England ? 

9. What were the proceedings against Sir John Fen wick? 
State your opinion as to the justice of those proceedings, and the 
reasons on which it rests. 

10. What great National Establishments were founded during 
the reign of William the Third ? 

1 See L. M. and R for August 1857, p. 320. 
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11. What was the character of the House of Commons by which 
£omers^ Portland, and Halifax were impeached ? 

12. What was the policy pursued by Elizabeth in Ecclesiastical 
matters ? 

13. Did Elizabeth increase the number of the House of Com- 
mons? 

14. When was the last Writ authorizing a Borough to send 
Members to Parliament issued by the will of the Crown ? 

15. Qive aci account of the Third Parliament of James the 
First) and ior what it is remarkable in the history of English 
paitiea 

16. On what footing did the Law of Evidence stand during the 
reign of James the First ? 

17. In what were the securities for the subject's liberty defec- 
tive, during the reign of James the First ? 

18. What measures were taken for the exclusion of Placemen 
from Parliament during the reign of William the Third ? 

19. What Parliamentary inquiries were set on foot during the 
reign of William the Third ? 

Equity. 

1. Of what parts does a bill in Chancery consist, according to 
the present Practice ? 

2. What are the different kinds of bills not praying relief, and 
in what cases do they lie respectively ? 

8. What is meant by enrolling a decree in Chancery ? in what 
modes and on what grounds can a decree which has been enrolled 
be reversed or altered ? 

4. Mention the advantages and disadvantages of defending by 
plea and answer respectively. 

6. Illustrate the maxim, ** He who seeks equity must do equity." 
Can the equity which will be required from a plaintiff be enforced 
against him, in all cases, as a defendant ? 

6. A. purchases and pays for an estate. By his direction it is 
conveyed unto and to the use of B. the eldest son, C. the second 
son, and D. a nephew of A., and their heirs. A. does not, at the 
time, in any way declare his intention in making the purchase, 
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but reoeivds the rents daring lus lifetime with the concunrenoe of 
R, C, and D. A. devisen the ostate to C^ and dies, leaving B., 
C.9 and D. surviving. What are their respective interests in the 
estate? 

7. A testator engaged in trade bequeaths his stock in trade 
and other personal estate to his infant children, without saying 
any thing about the continuance of his businesa The executor 
takes possession of the stock in trade, and carries on the business. 
The children, on attaining twenty-one, file a bill against the 
executor for an account and payment of the personal estate. To 
what decree are the children entitled as regards the stock in 
trade? 

8. Explain the distinction between trusts executed and trusts 
executory. What are the leading rules applicable to the con- 
struction of such trusts respectively ? 

9. B., a second mortgagee, gives notice of his mortgage to A., 
the first and legal mortgagee. C. afterwards becomes a mort- 
gagee of the same land without having notice of B.'s security. 
Upon being informed of it, C. pays o£f A., and obtains from him 
a conveyance of the land. Will the claim of B. or C. be preferred 
iu a Court of Equity ? 

10. A woman previously to her marriage is entitled to a sum 
of stock standing in the name of trusteea After the marriage 
(which takes place without any settlement having been made), 
the wife concurs with the husband in assigning the stock by deed, 
and by way of mortgage, to one who advances a sum of money to 
the husband and wife. The husband dies, and the widow having 
married again, her husband, on the refusal of the trustees to 
transfer the stock to him, files a bill against them and the mort- 
gagee, praying a transfer to himself. What are the equitable 
rights of the husband, the wife, and the mortgagee in the 
stock ? 

11. By what rules is the Court of Chancery principally guided 
in determining the religion in which an inJGint whose &ther is 
dead, should be brought up ? 

12. A father, in consideration of natural love and affection, 
enters into a written agreement with a child, that the child shall 
receive an annuity of a certain amount out of the father's estate 
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after bis decease. Can specific performance of this agreement be 
enforced in equity ? 

13. A tenant covenants to keep buildings in repair, and there 
is a proviso in the lease, that the term thereby granted shall 
cease on breach of any covenant. The premises having fallen 
out of repair, the landlord brings an action of ejectment, and 
obtains a verdict against the tenant. Is the tenant entitled to 
relief in equity ? 

14. A bill is filed for the purpose of setting aside, on the 
ground of fraud, an agreement made in France for the sale of an 
estate situate in that country. Is a plea to the jurisdiction 
sustainable, the defendant being in England ? 

15. A client, during the progress of a suit, being satisfied with 
the conduct of his solicitor, grants him, as an additional reward 
for his services, a lease of property, not the subject of the suit, on 
very advantageous terma The client dies intestate shortly after 
the suit is concluded, having paid the solicitor's bill of costs. Is 
the heir of the client entitled to have the lease set aside in 
equity ? Is there any conflict of authorities on the point ? 

16. A., by articles made in contemplation of marriage, cove- 
nants with trustees to lay out £10,000 in land, which shall be 
conveyed to the trustees in trust for himself for life, and, after 
his decease, to pay a jointure of £200 per annum to his wife for 
her life, and subject thereto, upon trust for the first anfl other 
sons of the marriage, snccessively in tail male, and for default oi 
such issue upon trust for A.'s^ right heira The marriage takes 
place] and shortly afterwards the husband dies intestate without 
issue, and without having made any purchase of land, or paid 
any part of the £10,000 to the trustees. His heir files a bill 
against the widow (who has taken out letters of administration to 
her husband), praying that £10,000 out of A.'8 personal estate 
may be laid out in land, and settled according to the articles. 
The widow insists that the articles ought not to be performed, 
and that she is entitled to one-half of the personal estate. What 
are the respective rights of the heir and the widow ? 

17. A mistake is committed in reducing an agreement into 
writing. A bill being filed to enforce performanice of the actual 
agreement, the plaintiff adduces parole evidence proving conclu- 
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MF«lj what the agreement vms, and in what manner the error 
originated Will specific performance of the actual agreement be 
enforced in any and what case f 

18. A. and & are jointly indebted to a banking-house which 
has stopped payment, but has not been adjudged bankrupt The 
bank is indebted to A. on his separate account to the same 
amount in which A. and R are indebted to the bank on Uieir 
joint account. A. transfers his credit by deed to A. and B. (in 
order that the debt and credit may cancel each other), and notice 
IB given of the transfer to the bank. Is the set-off sustainable 
as against other credit(»8 of the bank 7 
Note. — Where an ofunion is required and given, the reasons on 

which the opinion is founded must also be stated. It is not 

essential that authorities should be quoted, but whenever they 

are remembered this should be dona 

On thb Common La^w. 

1. Define a " contract of record/' a " deed/' a " simple con- 
tract" 

2. Distinguish between an ** executed '' and an ** executory " 
consideration. 

3. State shortly the rule as to the validity of contracts in re- 
straint of trade. Which is the leading case upon this subject ? 

4. Illustrate the maxim qui sentit commodum sentire dd>et et 
onuif by reference to the law of partnership. 

6. Specify three great classes into which bailments are divisible 

6. How fftr Ib an innkeeper responsible for the safety of the 
goods of a traveller staying at the inn ? 

7. In what cases may a writ of summons be specially indorsed ? 
and what benefit may result from so indcHrsing it ? 

8. What rule obtains as to the joinder of different causes of 
action in the same suit ? 

9. Specify various acts which are indictable and also actionable. 

10. Distinguish between murder and manslaughter, by reference 
to the form of indictment for either offence. Put cases, also, 
illustrating the distinction. 

11. What important alterations in the criminal law c<Hiceming 
libel were effected by Lord Campbell's Act (6 & 7 Vict a 96) ? 
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12. State the mode of commencing an action against a British 
subject residing out of the jurisdiction of the Courts. 

13. Under what circumstances will the alteration of a deed after 
execution invalidate it? 

14. Does our common law imply a warranty of title on the sale 
of a chattel ? Explain fully the grounds of your answer. 

15. Cite cases illustrating the ixxle-^injuria nqn excvisat 
injuricLm. 

16. State shortly the liability of an mbsit (1) for a debt incurred, 
(2) for a tort committed by bim. 

1 7. What liability attaches to a carrier of goods by the customary 
law? 

18. Distinguish between " motive," " intention/' and " attempt," 
in connection with Criminal Law. 

19. Give m instance showing in what manner a simple con* 
tract may " merge '" in a specialty. 

20. State the facts in Coggs p. Bernard, and the point decided 
in that case. 

21. Specify the ordinary remedies available, (1) on a deed, (2) 
on a contract of record. 

22. Furtum non est ubi initium hahet detentionis per dominum 
rei. Explain and illustrate this proposition. How has its 
applicability been affected by a recent statute ? 

On the Law of Real Pbopeety. 

1. A Purchase is made of a piece of land or of a house, nothing 
being said as to the tenure ; what is the tenure assumed to be ? 

2. What length of title can a purchaser require his vendor 
to show on an unrestricted contract fc^ the purchase of fee-simple 
lands? Has the Statute of Limitations (3 & 4 Will lY., a 27) 
made any difference in this respect ? 

3. Give, shortly, the Dower uses in a conveyance of fee-simple 
estates to a purghaser married before 1834. Explain the opera- 
tion of those uses as a bar of dower. 

4. What are the usual, and what are the strictly necessary 
searches, which a purchaser of fee-simple hereditaments makes 
before the completion of his purchase, and whfit is the best time 
to make those searches? 
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5. Under what dindTanlageB is the purchaser c£ a reyernon 
placed with respect to the amount of condderation-money paid 
bj himt 

6. A conveyance in fee from A. to & ; a mortgage in fee from 
A. to R : what is the difference between the covenants entered 
into by A. with R in these deeds respectively ? 

7. Are there any, and if any what, words which will now imply 
covenants for title in conveyances or leases of land ? How is 
that implicaUon rebutted ? 

8w Give, shortly, the covenants usually entered into by the 
Lessor and Lessee respectively of a lease at rack-rent of a dwelling- 
house in a large town. 

9. Under what ckcamstances may an equitable mortgagee 
tack his security to that of a prior mortgagee having the legal 
estate, so as to thrust out intervening incumbrancers? 

10. In drawing a mortgage to Trustees who are advandng their 
trust money, notice of what bet should be onutted from the 
mortgage, and what declaration should be inserted ? Give the 
reasons for your answer. 

IL In settling (on behalf of the mortgagee) a mortgage of lease- 
holds for years, at a large ground rent, and subject to onerous 
covenants, what is the form of mortgage which you would adopt? 
Give the reason for your answer. 

12. A., tenant for lifo of fee-simple estates^ with powers of 
leadng and other powers, and B., tenant in tail in remainder, 
wish to bar the entail, and limit the estates in such a way that A 
may still have a life estate and also retain the powers referred to, 
and that B. may have the remainder in fee Give, shortly, the 
scheme of such a disentailing Deed. 

13. After the execution of the Deed referred to in the last 
question, what further ceremony is necessary to the perfecting of 
the Deed ? 

14. How may legal and equitable estates tail in Copyholds be 
respectively barred ? 

15. Will Tithes, without being expressly named, pass as appur- 
tenant to the land out of which they issue ? Suppose the land 
and the tithes unite in one person in the same right, will the 
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tithes merge in the fee, or is any other, and if any what, process 
necessary to their merger ? 

16. A married woman is entitled to a fee-simple estate. Who 
are necessary parties to a conveyance of that estate! With 
i^hat ceremonies must the conveyance be carried out and com- 
pleted ? How would the like result have been obtained before 
1834 ? 

17. A married woman is entitled to the following different 
kinds of property not settled to her separate use : namely, to a 
sum of £1000 in the funds, subject to the life interest therein of 
her mother ; to the sum of £1000, owing on a mortgage in fee of 
freehold estates, subject to the life interest of her mother in that 
sum ; to an equitable interest in a term of years ; to a legal in- 
terest in a term of years ; to a jointure rent-charge out of fee- 
simple hereditaments, to commence on the death of her husband : 
Can she or her husband, or both of them, and by what assurances^ 
make a good assignment or release of any, and if any which, of 
the above estates and interests respectively ? 

18. An Act was passed during the last year affecting the rever- 
sionary interests of married women in personalty. What is the 
effect of that act ? 

19. State and illustrate the rule in Shelley's case. 

20. What is 4^he difference between a reversion in fee and a 
remainder in fee ? 

Jurisprudence and the Civil Law. 

1. Define a Testament, an Inheritance, a Legacy, and a Fidei 
Cvmmissum. 

2. Explain the Roman practice of Substitution. By what 
distortion of principles have Substitutions been made the founda- 
tion of Entails in countries still observing the Roman Law or 
some modification of it ? 

3. Describe the nature of the Querela Inqfficiosi Testamenti and 
of the Portio Legitima. What reasons are there for supposing that 
both were of comparatively modem origin ? 

4 What was the original meaning of Jt^ Accrescmdit How 
is it that in modem law the Jus Accrescendi has come to *be 
exclusively associated with Survivorship ? 
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S. What waa there in the theory of Testamentaiy Soooeflsioa 
which rendered the appointment of an Heir the moat eaa^itial 
iBatwre of a Boman will? 

6L Explain the phraaes Hmrediias Ddata, HwrediUu AdH^t 
T^tHammaum Ruptumy Te^kmmlum DeatUutum. 

7. What were the Cretion and the Inventaiy, and what waa 
their relation to one another t How is the oflBce which they die- 
eharged performed in England 1 What ia the state of the law of 
England on the aabject of '' Pro H»rede Qestio?" 

8. Who were necessary Heirs ? For what purpose was a slave 
of the Testator oooasionally named his Heir ? In what did the 
practice originate t 

9. What was the Falcidian Portion ? When Legacies abated 
to make up the Falddian Portion, in what order did they 
abater 

10. What are the Boman expressions corresponding with the 
JSnglish phrases^ ^ Pecnniary Legacy/' " Demonstrative Jjegsusy^^ 
''Spedfic L^acy}*' Explain the following forms of Boman 
Legacy — ** Legatum Nominis,'' " Legatum Libemtiouis/' ^ Lega- 
tum Debiti,** '' Legatnm AnnuanL^' Is the LegcUum Debiti always 
a good bequest t 

11. Set out the principal rules of Boman Law on the sub- 
ject of the Ademption of L^aciea In what respects are the 
principles followed by English lawyers on this subject simpler than 
those which obtained at Bome ? 

12. What is Delay (Mora) in the sense of Boman Law } 
What are the chief consequences of Delay to the person guitty 
of it? 

13. In considering whether the remedy on a contract is barred 
by a statute of limitation, is the prescription estabUshed by the 
lex fari^ or that estabHshed by the lex hci contractus, to be 
regarded ? 

14. When an action is brought on a Contract in a country 
which is not the locus contra^tm^ and a set-off, inadmissible by 
the lex loci contractus, has arisen in the country where proceed- 
ings are instituted, can the set-off be enforced ? 
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General Papeb. 

I. Give sua account of ttie means by wkich land was leteased 
frooLthe shackles of the feudal law. 

% Compare the conduct of the statesmen who brought about 
the Bevsolution of 1688,. with the conduct of those who led the 
opposition to Charles the First 

3. Trace the growth of the influence of the House of Commoins 
from the accession of Henry the Seventh to tho accession of 
Queen Anne. 

4i A. is mortgagor, R firsts and C. second mortgagee ; I>., & 
simple contract creditor of A., obtains a judgment against him ;, 
D. then pays B. what is due on his security ; and by D.'s direction 
R transfers the mortgage debt and conveys the estate to E. as a 
trustee for D. Is D. entitled to tack the judgment debt to the 
mortgage ? 

5. An estate is limited to A and the heirs of his body by B. 
his wife, with remainder to C. for life, remainder to D. in fee. 
B. dies without leaving issue living at her decease. A having 
begun to cut ornamental timber standing on the estate, has D. 
any remedy at law or in equity ? 

6. A conveyance is expressed to be made, in consideration of 
the purchaser entering into a covenant contained in the deed for 
the payment of an annuity to the vendor during his life. Has 
the annuitant a lien on the estate ? 

7. A watch is sent to a watchmaker to be repaired, and 
whilst in his custody is stolen ; under what circumstances may 
the bailee be. exonerated from liability to make good its loss ? 

8. What is the common law right of the surface-owner to sup- 
port, as against one working the subjiicent mineral strata, in ar 
mining district ? 

9; Explain Lord Bacon's nmxim — persona conjuncta cequipa- 
ra;titr interesse propria — and put cases illustrative of its meaning. 

10. Explain^ shortly, the origin and principle of the Feudal 
system of Tenura 

II. There are two modes of raising uses, one with, the other 
without, transmutation of possession. Describe fully the operation 
of the several instruments by which uses may be thus raised 
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12. After the paasbg of the Statute of Uses, by what means 
did the Courts of Chancery regain a large portion of the equitable 
jurisdiction of which that statute was intended to deprive them ? 

13. Under what circumstances does the Boman Law make a 
codicil binding on the intestate's heirs 7 What reasons are there 
for thinking that the older Roman Law allowed no force to 
a codicil apart from the will on which it depended ? 

14 What are the rules of General Jurisprudence respecting 
the fulfilment of conditions ? 

15. As a general rule, what force is allowed under the comity 
of natioDS to the Exceptio Rei Judicatce, when founded on a 
foreign judgment in rem f 



Art. XIIL— a HISTORICAL SKETCH OF CIVIL 
PROCEDURE AMONG THE ROMANS. 

By J. T. Abdy, LLD., Barrister-at-Law, Regius Professor of 
Civil Law in the University of Cambridge, and formerly 
Fellow of Trinity HaU. Cambridge : Macmillan & Co., 1857. 

A CONSIDERABLE portion of the matter contained in the 
pages of the above work was, as we learn from the author's 
preface, delivered in the shape of lectures, at the University^ of 
Cambridge, on the ^' Rise and Progress of Civil Procedure among 
the Bomana^' These lectures, however, whilst being recast for 
publication in the form of the present little volume, have received 
various additions, embracing certain useful chapters, as those on 
** The Office of the Roman Magistrate and Judge at different Times,'' 
the "Various Divisions of the Actio/' "The Roman Law of Evi- 
dence/' and on the "Power of Appeal" The whole subject 
treated of is, nevertheless, comprised in one hundred and forty 
pages of a well-printed and readable book. 

At the outset we will say that we agree with Dr. Abdy, that 
perhaps no period of time could be found better adapted than the 
present for dwelling upon the doctrines of the Roman law, and 
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considering its merits in aid of the development of legal prin- 
ciples. We agree with him very readily, because it is clear to 
us that, in the present day, when men's minds are intent upon 
improving the condition of our laws, and when many attempts 
to reform it are ventured, and numerous failures have to be 
lamented, it is incumbent upon the legislator, as well as the lawyer 
and the student, not to be ignorant of the rise, progress, and 
history of the most complete system of jurisprudence which the- 
world has ever seen perfected, nor of its relation to that which 
belongs to our own country. 

An accomplished scholar, indeed, whatever be his profession, 
must needs have a more or less perfect acquaintance with the 
development of the laws under which greviTthat great people whose 
literature forms so great a part of his study. Surely the educated 
politician— <especiaUy if he be also a " learned gentleman'* — should 
be familiar with the basis of that wonderful system, out of which 
have sprung the codes under which some of the mightiest king- 
doms of modem times are governed. It is needless, however, 
to multiply arguments to prove either generally or particularly 
the value of the study of the Roman law ; but we may here very 
properly submit to the reader's attention some remarks which 
the author of the work now under review has adopted from another 
very learned person, Dr. Maine, 

After, insisting on the fact, that texts of Roman law have been 
worked at all points into the foundations of our own jurisprudence, 
the last-mentioned writer thus proceeds : — 

^* It is not because our own jurisprudence and that of Rome were 
once alike that they ought to be studied together; it is because 
they will be alike. It is because all laws, however dissimilar in 
their infancy, tend to resemble each other in their maturity, and 
because we in England are slowly, and . perhaps unconsciously or 
unwillingly, but still steadily and certainly, accustoming ourselves 
to the same modes of legal thought, and to the same conceptions 
of legal principle, to which the Roman jurisconsults had attained 
after centuries of accumulated experience and unwearied cultiva- 
tion." 

If, indeed, we are thus drifting with a current which will carry 
us sooner or later to Rome for our amended laws, it is all the 
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more incumbent upon us to study well that we may copy well. 
They who are interested in the question of the past, present, and 
future influence of the Roman over the English law, will already 
have perused Dr, Maine's able disquisiUon,^ from which the 
above extract is mada We do not purpose following him on the 
present occasioa It is enough to say, that even if all the practi- 
cal virtues which he there attributes to the study and use of the 
Roman law, cannot by many be perceived in the same strong light 
as by himself, he has yet shown to those competent to judge, 
ample cause for insisting on its intrinsic value as a study, whether 
to the lawyer, legislator, or scholar. 

It is in connection with legal education that Dr. Abdy strenu- 
ously affirms the Roman law stands pre-eminently forth, — ^the 
education to which one has to look for future reformation in our 
present defective jurisprudenca *' If,'' says he, " we are to expect 
a properly devised system of codified or well-arranged law, is it too 
much to ask for minds trained up to the task, and capable of pro- 
viding for the combination of theory and practice, that must pre- 
sent itself therein ? And if what Bacon says be true, that the age 
in which a code should be formed should exceed preceding ages 
in intelligence, what answer shall be made to the question, ^ Is 
this such an age, and have we the means at our disposal for such 
a task ? ' Can we say that our general mass of legal intelligence 
is superior to what is past ? or can we avoid seeing the inferiority 
of our own juridical writers to the jurists of neighbouring countries? 
And when we search for reasons for such a state of affitirs, one 
above all must strike us : viz., the want of a sound legal training 
for those who are to become the proposers and exponents of the 
laws of this country. 

'* For one thing and the other, for legal reform, whatever shape 
it may assume, and for legal education, the maxims and prin- 
ciples embodied in the Roman law, and the language in which 
they are firamed, undoubtedly are of inestimable value. The 
study of the Roman law will help to bring out that twofold, 
spirit which, to use Savigny's words, is indispensable to the jurist 
— the historical, by which the peculiarities of every age and every 

* See the Cambridge Eflssays, 1866 ; J. W. Parker & Soir, London. 
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form of law may be seized and appreciated — the systematic^ by 
which every notion and every rule may be placed in lively con- 
nection and co-operation with the whole." The learned writer 
then expresses a hope that the time is not only coming, but is not 
far oS, when the phraseology of the statute book will " nob be the 
worse for a rate in aid from its friendly, not rival, neighbour, the 
corpus juris ; and the champions of Archbold, Tidd, and Chitty 
will have no cause to fear the utter destruction of these eloquent 
commentators, althoiigli our students are brought up to peruse 
and admire the learning of XJlpian, Caius, and Papinian," — (Pref., 
pp. 12, 13.) 

One of the most interesting chapters in the book is, perhaps, 
the sketch of civil procedure among the Bomans. Dr. Abdy 
divides the history of the " actiones" into three epocha 

The first and rudest was that of the Legis actiones, where the 
remedies for injuries and violence consisted of symbolical acts, 
accompanied by certain essential verbal forms. 

The second epoch was marked by the substitution for them 
of established formulsB as the basis of all procedure, so that the 
matter in dispute was laid before the praetor or judex in the 
shape of written pleadings, or '*concepta verba vel formulaa" 

The third epoch, commencing about the reign of Diocletian, is 
distinguished by great innovations. During the days of the re- 
public the oflSce of the magistrates and that of the judex had 
been kept distinct It had been the duty of the magistrates to 
grant the proper process and the established formulae appropriate 
for the issues to be decided ; and, further, to sanction the choice, 
by the contending parties, of the judex ; these were the proceedings 
injure. The function of the judex, when duly appointed (aided 
as he was by skilled assessors, for he was but a private citizen 
himself), had been to determine on questions of fact ; these were 
the proceedings vnjudido. This third epoch, however, saw the 
discontinuance of the practice of appointing a judex, all the mat- 
ters in dispute being referred direct to the praetor. The judicial 
powers of the praetorship had been, indeed, for some time gradu- 
ally extending themselves, and the old forms, within which pro- 
ceedings were confined, were being discarded* By a natural pro- 
gress^ the distinction between ordinary procedure — (ordo judi- 
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ciorum privatorum) — and the " extraordioariae cognitiones^" wad 
abandoned. The e£fect of this was to introduce equitable pria- 
ciples into each individual case, in disregard of those positive rules 
of law which, in earlier times, would have been strictly applied. 
The plaint, in the form of a libeUtLS, containing the short statement 
of the cause of action, was brought direct before the praetor, who 
heard and settled the matter in question with all the advantages 
and disadvantages of such unfettered practice. 

To us, who have so lately been reforming with great success our 
procedure at Westminster, and establishing in the county courts 
a new one of great extent and importance, it is not a little inte* 
resting to mark those changes in the Roman system, which, at one 
important epoch at least, were made in a very different spirit to 
that of our own time. Under the emperors, when the political 
life and virtues of Rome had declined, and her moral condition 
was vitiated, it could hardly be expected that her institutions 
could flourish, or that the administration of the laws, whatever 
their intrinsic merit, could remain pure. We can here, to some 
extent, compare the wholesome results of our own judicious re- 
forms with the rash innovations and shallow impatient expedients 
of the Roman tyrants ; and we commend to the reader the study 
of that portion of the work before us in which the latter are 
rapidly sketched. We see that the people, immersed in busioess, 
and impatient of delay in civil procedure, acquiesced in sweeping 
all forms of action away, and the door was then opened to the 
unchecked judgment or corrupt decision of the creatures of the 
' court. There was then no need of any formal summons being sued 
out on the plaintiff's part. The author says, in describing the pro- 
cedure at this period of Roman history : — The praetor, if he pleased, 
could at once call on the parties to state the case, and could de- 
cide it forthwith ; and the same informal and rapid mode might 
be adopted by all other judices and officers of the courts. Forms 
of summons were one after the other abandoned, so that before 
the time of Justinian their use was not required. 

Under this new and summary process the suit was thus com- 
menced and tried. The plaintiff was required " to prepare a. short 
statement, signed by himself, of his cause of action, termed Libel- 
lus; this the magistrate directed an officer of the court (viator, 
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(executor) to serve on the defendant, with the addition of a sum- 
mons either verbal or written. A period of twenty days was then 
allowed to elapse before the defendant was bound to give in a 
written acknowledgment of the receipt of the summons, and a 
statement that he intended as well to defend the action as to be 
ready to appear ; when he had either to give bail for his appear- 
ance at the proper time, or to take an oath, or even make pro- 
mise to the same eflfect : but if he gave bail it was only for ap- 
pearance ; and, unlike the old form, no pledges were required for 
the payment of damages. If he could not give proper bail, and 
the necessity of such a step were insisted on, the viator was held 
to be responsible for his attendance under a penalty. 

" When all these steps were taken, the cause was ready for hear 
ing. On the appointed day the plaintiflF stated his case at full 
length. If the defendant acknowledged that the plaintiflTs de- 
mand was properly made, that was held equivalent to the old 
Gonfessio injure; but if he denied the justice of it, that was con- 
sidered to be asuflBcient issue, and the issue so joined was termed 
Litis contestation having all the efifects of the old form ; then came 
exceptiones, replicationeSy duplicationes, &c., but no formula was 
necessary for their introduction, one consequence of which was 
that no fatal objection could be made to any exceptio on the 
ground of its being dilator ia. All the pleadings were taken, 
down in writing by certain officers appointed for t e purpose 
named epistolares and officiates. The magistrate, or judex, 
allowed the pleadings to extend to any length he deemed neces- 
sary to explain the point in dispute. One part of the business 
belonging to the officiates was to assign to the parties the wit- 
nesses whom they thought to be proper ones, and these were 
sworn before their evidence was received. They were examined 
in the presence of the parties to the suit, and their examinations, 
having been reduced into writing, were delivered to the parties. 
When documents were oflfered in evidence, great care was taken 
to establish their genuineness. The judge was bound to give a 
written decision, which was read in the rough draft (periculo), 
after which it was entered in a register of judgments, where the 
judge added his signature, and then a copy of it, together with the 
whole pleadings, was delivered to the parties. In difficult qnes- 
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lious, the judge seiit the caae to the emperor for his decision, to- 
ge;her with a written statement of the whole transaction, as weU 
as his recommendation to the parties, and their own opinions. 
The decision so referred to the emperor was hy his orders laid be« 
fore a ct)n)mis8ion, composed of the qu€estor of the palace and two 
other ' persone iUosires.* 

"Still another chi^nge took place in the history of these 
proceedings I am chroniding, hy which permission was granted 
to a party to open his complaint to the Emperor himself by a 
Libellue suppliccUionis, the effect of which was to put the matter 
on the same footing with a Litis conteetatio. The usual course 
was then for the Emperor to transmit the plaintiff to a judex, by 
a rescript drawn up by the qucestor, and signed by himself. 
This rescript and the libeliue had then to be earned before the 
judex ; and hence a new technical form was introduced into legal 
procedure, that of Editio rescripti, possessing no advantage over 
the other?. 

''Such, then, were the changes introduced into plaints or 
actions at law ; and, if rapidity was gained by the later forms, 
honesty and the ' inconupta fides ' of the old Romans were lost 
The magistrate was a creature oi the Emperor or of Lis favourites ; 
the courts of justice were private places openly insulted by the 
presence of rich bribers; and the ancient unpaid judiees, who 
decided as Roman citizens for the wel&re and honour of the city, 
were succeeded by a band of rapacious officers, demanding and 
receiving qfortulw, at first under the specious cover of fees for the 
registration of the pleadings and judgments, and for issuing 
summonses, but, in process of time, with the ostensible view of 
enriching themselves at the expense of the parties. Long before 
the fall of the empire, justice was an empty name, and the courts 
in which it was supposed to preside, became the resort of all who 
strove to seize the wealth of others, by the corniption that was 
there openly permitted. 

• Heu Pietas f hen prisca fides ! ' " 

In enumerating the three epochs of the laws in Rome, the 
character of the latest of which is well exhibited in the above 
extract, the author has bdt fly traced historically the particular 
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aspects which belong to each of them. He points out the rough 
simplicity and rude vigour of youth, when the law, in accordance 
with the national character of the people, was, in form, but a 
collection of pantomimes and symboliciJ acts. Then ensues the 
period of manhood, and the development of a system, elaborated 
to meet the advance in the general civilization, and the natural 
progress in arts and lettera Maturity must, alas ! be followed by 
old age and decay. So, when the ancient Roman character had 
vanished, the law lost its popular character, and was rather an 
extraneous official department than an organic portion of the 
people itself The spirit had fled, though the corpse was mock- 
ingly preserved, until, at a later era, ft was revivified for the 
benefit of other and distant lands of the civilized world* 

There are two reflections especially which the perusal of the 
pages of Dr. Abdy's book, above referred to, suggest to the reader's 
mind. Firsts the little worth of even a perfect system of laws, 
and however well adapted to all the exigencies of society, if the 
avenue to them be encumbered by a procedure, vicious either 
by its laxity or excessive technicality ; and next, that purity in 
administration of the law of a country, is of far greater importance 
than the possession of the best conceived code, or the most elabo- 
rated jurisprudenca 

The laws of England are beset with inconsistencies, full of 
anomalies, are unscientific in their arrangement, defective in their 
nomenclature, incomplete, overladen with obsolete absurdities and 
modern blunders ; yet, happily, they who administer justice in 
our courts — the judges and juries — stand without suspicion. 
Generally the most able — always most honourable — men are pro- 
moted to the bench. No rational person doubts but that it is 
justice which is always aimed at, and that the equitable adjustment 
of disputes is the primary object of all who exercise the judicial 
offiea Within the last few years, the efforts of the commissions 
wh ch undertook the consideration of the practice in courts of law 
and equity, have indisputably improved the proceedings now in 
force. 

On these two points, then — the purity of our magistrates, and 
the improvement of our procedures — we, at least, may. congratu- 
late ourselves. ^ At the present time, indeed, more than at any 
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other^ even political interests seem to exercise little influence 
over judicial preferment. And, though we cannot boast that so 
much activity and practical wisdom as are called for have been 
evinced in wiping away much of the monstrosity of our statute 
book, or in preserving it from an annual addition of what is crude, 
careless, or mischievous ; still the will is — if the power is not — 
with the legislature, to procure for the people the honest admi- 
nistration of good laws, through a simplified and adequate 
procedure. 

We need hardly now inform our readers that we commend Dr. 
Abdy's book to them, not only because it is useful to learn, or 
be reminded of the administration of the law among one of the 
mightiest people of ancient days ; but, also, because the volume is 
rich in suggestions and analogies^ in parallels and conti-asts, which 
are of grave importance to us, who have yet much work to do, 
and many lessons to learn, before we can safely affirm that the 
law of England has reached the summit of the greatest possible 
excellenca 



Art. XIV.— FRENCH LAW OF PROPERTY.— THE 
ASSASSINATION PLOT. 

To the Editor of the Law Magazine and Review, 

Sir, — I hope you will permit a traveller, just returned from 
a tour through France, to point your attention and that of your 
readers towards the subdivision of landed property which has o&- 
curred in that country by the law introduced at the Revolution, in 
1789, and still in full force. I found every where that there pre- 
vails the most deep-rooted prejudice against any change of it, any 
recurrence to the old, and in Europe almost universally received, 
rule of allowing proprietors to make such distribution of their 
property as they please. Not only is the objection to entails 
general, and of that we may not perhaps complain, but beside 
preventing landowners from tying up their property, the law and 
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the public opinion interfere to make them divide it equally, all 
but a certain small proportion which may be given by way of ad- 
vancement to one child. 

It was hardly possible for me to obtain full and accurate in- 
formation upon the effects of this law, but its tendency can be 
matter of little doubt ; and I hope some of your readers in this 
country, and still more, some in France, will be induced to give 
the information which, in several points, is most desirable. It 
may be as well to make some mention of these, as they strike 
an Englishman, and especially an English lawyer. 

The first consideration that suggests itself is the destructive 
effect to agriculture. The impossibility of very small parcels of 
land being cultivated with the skill requisite to introduce improve- 
ments, and with the capital which these require, is obvious. In- 
deed, the keeping of cattle is out of the question ; and all is reduced 
to spade husbandry. But it may be alleged that the law does 
not so subdivide property in fact, because the children come to 
an agreement, so that one or two may have the whole,^ the others 
being encumbrancers. 

My second remark, or rather query, for I pretend not to a know- 
ledge of the facts, refers to this arrangement : — Does it prevail so 
generally that very small tenements are the exception, and the 
bulk of the land is in larger parcels ? That the most absurd con- 
sequences result from the subdivisions in some instances is certain. 
I was shewn an oak-tree of which one person was seized of an 
undivided thirtieth, the ownership havingdescended through several 
generations of persons who could not agree to an arrangementl 

The next question which may be put refers to the tendency of 
tliis law, and of these arrangements, to produce ill blood in 
families. Is it found more frequently in France than elsewhere, 
that the members of the same house are at variance ; that they 
complain of the valuation made when the arrangement took place; 
that the increase in value of one share, from accidental circum- 
stances, leads to repining, and to the belief that the estimate had 
not been fair ? That such is the natural tendency of these arrange- 
ments is clear ; but do they, in fact, so operate ? If this be the 
case, an incomparably stronger objection to the law is raised than 
any even of its alleged advantages can counterbalance. 
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The effects of the law upon the conveyaaoe of property deserve, 
likewise, to be carefully considered We know that in the distriete 
of England where gavelkind prevails^ that is, where lands have 
not been disgavelled, many great inconveniences arise in tracing 
descente and titles. We have no means of judging how far this 
evil existed in remote times, when the whole of that old Saxon 
rule was the general law ; or even of knowing what its operation 
was in Kent, and parts of Sussex, where it survived its general 
abrogation by custom and desuetude. But it is generally sup- 
posed that the inconvenience is only rendered tolerable by the 
great proportion of disgavelled lands to those still under the cus- 
tom. One would like to know whether, in France, purchasers 
prefer, as with us in those districts, buying land where there has 
been no subdivision, or where no claim can arise from collateral 
relativea 

The main ground of the universal prejudice in favour of the 
law, is understood to be the love of equality, to which the French 
have made so many and such costly sacrificea Then it would be 
important to learn how far proprietors commit infractions of the 
law by gifts inter vivos. No entail {majorat) can be created. En- 
tails used to be prohibited without consent of the Crown ; but, per- 
haps, the late revolution has even abolished this exception. Then 
do landowners continue, not certainly to evade the law against 
entail, that would be impossible, but the law of equal division, 
by giving one a larger portion than the law allows, dunng their 
lives, and so preventing subdivision during the first succeeding 
life 7 — I am, your obedient servant, 

A TRAVELLER* 



To the foregoing remarks, allow me, sir, to add a few obser- 
vations on the Assassination Plot 

^ The consideratioDB on this sabject, above put forth, are well deserving 
the attention, not only of those who in England would subvert our mixed 
constitution, by introducing a portion of the French scheme, but of our 
French neighbours themselves. — Ed, L, 3f» and 22. 
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The unusual horror occasioned by the late attempt to create 
anarchy in France in destroying the Emperor, and with that view 
to risk the massacre of scores of persons, and ensure the maiming 
of others, need hardly be dwelt upon. But, the friends of legal 
improvement must sincerely lament that there should not be 
vested in the Government of this, as well as other countries, 
more effectual powers of preventing the formation of conspiracies 
against the peace of France ; as well, indeed, as of the world at 
large. That the language used at public meetings in England 
has constantly been such as to countenance, if not directly to 
encourage, these atrocious designs, cannot be denied. It is very 
possible that the better known among the French refugees may 
not have joined in expressing such sentimenta Have they ever, 
in a plain and distinct manner, expressed their abhorrence of 
them? Will they come forward on the present occasion and 
denounce them ? They, and their associates in France, are sup- 
posed to gain by whatever violence throws that country into 
a state of confusion. Then it is their bounden duty to repudiate, 
plainly and indignantly, all such acts of violence. 

The exiles at Jersey have, perhaps, gone beyond the rest in 
preaching violent courses; but the general tone of those who have 
taken refuge in England is in favour of assassination. Surely; if 
we punish obscene publications, and even enact new and more 
stringent laws to put them down, we cannot suffer the press openly 
to recommend murder. There is no occasion to give powers of 
seizure, for the outrage is committed at meetings and in pam- 
phlets in open day. If the law of libel is insufficient to punish 
such outrages, it may be amended The effects in foreign coun- 
tries of our forbearance can well be conceived. Even where 
there is little, if any, ground of attack, we see how prone our 
censurers are to grasp at any thing against us. We see an accom- 
plished authoress make a hero of romance of a young Irishman, 
who, to gratify personal vanity in an inordinate degree, did not 
scruple to instigate murders, under the name of rebellion ; she 
taking for her guide the publications of the United Irishman, 
and of the paper, now the only one in existence, that exults in the 
Sepoy massacres ; she also, imagining that the Irish are groaning 
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under oppression, when not a dozen individuals can be found, in 
any part even of Ireland, hardy enough to profess the opinion 
in public upon which the fancied wrongs of Ireland are grounded. 
The gross ignorance which confounds Mr. Cobden with Cobbett, 
and speaks of a Marquis of Wycombe, and discovers coral rocks 
at Armagh, only excites pity. But the disposition to cavil at 
England inspires all such writers, and it behoves us to take extreme 
care that they have no kind even of pretext for their malevolent 
insinuationa 
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I.-POINTS DETERMINED IN THE COURT 
OF CHANCERY. 

1. Bankruptcy — Order and Disposition — Eeversionary Interest — " Con- 
sent of True Owner" — Laches — Legacy — Chose in Action — Notice. 2. 
Charity — Overplus — Increase. 3. Equitable Assets — Claims for Dilapida- 
tion — Rank with Debts in Payments out of. 4. Equitable Assignment 
of Debts — Duty of the Debtor when Notice of Assignment has been given 
to him. 5. Injunction — ^not- granted against mere Stranger to restrain 
him from molesting Tenants. 6. Infant — Person holding Estate by Title 
adverse to, not considered as his Bailiff. 7. Married Woman — Consols 
settled to her Separate Use for Life, with power to Dispose of by Will — 
Absolutely Entitled to—Bulwer v. Jay, 3 My. and K., 197— Disapproved 
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ot 8. Married Wonuui— Mparate Estate ^tatate of Limitations. 9. 
Mortgagor and Mortgagee — biabiUty of Mortgagee after giving Notice to 
Tenants not to Pay &nts to Mortgagor. 10. Mortgage— >Po«rer of Sale 
•—Whether Persons having a power to Mortgage have power to give the 
Mortgagee power to SelL 1 1. Mortmain (Act 9 Geo. it, c. 36)~Charity 
— WUL 12. PArtition-->Infants*>Coets charged on Shares allotted to 
Them. 1 3. Policy of Assarance-^Trostees authorised to sarreuder a Policy 
which Settlor was unable to keep up. 14 Specific Performance — ^Refused 
when Price of Property contracted to be Sola is to be ascertained by Arbi- 
trators. 15. Specific Performance — Uncertainty. 16. Trustees — ^bow 
fiur justified in devising Tru^t Estates. 17. Statute of Limitations — 
ChMty^Attomey-Genend— Purchasers for Value. 18. Undue Influence 
"—Assignment by a Woman te a Man with whom she was living in Adul- 
tery, 19. Will — Construction — Limitation over on Marriage — How far 
WUi, since 1 Vict c. 26, is to be construed as speaking from the Death. 

1. In RE Rawbone's Trust. 3 K & J., 476. 

Bankruptcy— Order and Diipontion—Eevernonary Interest — ** Cor^sent of 
True Owner " — Lachee— Legacy—Chose in Action— N(Uioe, 

When this case came before Sir W, Page Wood on a former 
occasion (3 K. & J., 300), he was of opinion that when a reversionary 
interest in sum in Court was assigned, and it had not fallen into 
possession at the time of the bankraptcy of the assignor, that it 
did not require a stop order to take it out of ^' the order and dis- 
position of the ban&rupt \* a stop order, however, being held 
necessary by the Lord Justices in Bartlett t^. Bartlett (1 De G. & 
Ja, 1 2^, his Honour, when in re Rawbone's trust came before 
him upon a rehearing, in opposition to his former opinion, decided 
it in accordance with the principles laid down by the Lords Justices 
in Bartlett v. Bartlett 

2. The Mayor, Aldermen, and Burgesses of Bbyerlet 
V. The Attorney-General. 6 H. L. Gas., 310. 

Charity — Overplus — Increase, 

A testator by his will, made in 1652, after reciting that he had 
purchased a farm, which then yielded a rent of £4i7 a year, be- 
queathed the same to the mayor, aldermen, and burgesses of 
Beverley, and their successors, for ever, upon trust to pay certain 
sums annually, which left a residue of £7 a year. He made no 
specific bequest of this sum ; but, referring " to taxes or rates to 
the commonwealth for the maintenance of soldiers,'' he directed 
that so long " as they should continue," what could not be spared 
from the ** overplus " rent, viz., £7^ should be deducted out of 
the payments to some of the charitable objects mentioned in the 
will. It was held by the House of Lords, reversing the decision 
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of Sir John Romillj, M. R. (16 Bear., 540), and of the Lords 
Justices (6 De G., Maa, & G., 256) (Lord Justice Knight Bruce 
dvtntante), that the increase of the rents belonged to the mayor ^ 
aldermen, and burgesses of Beverley. " There is no question at 
all,'' said Lord Wensleydale, "that if a testator or, a donor gives 
the whole rents of an estate to charity, all the improved rents 
must go to charity ako. And if, according to the doctrine of the 
Thetford School case (8 Co. Rep., 1306), he apportions aU the 
rents amongst aU the charitable objects existing at the time of his 
gift, although he makes no express declaration that the surplus 
should be appropriated to charity, the surplus rents must be di- 
vided in the same way. And if he leaves surplus rents to those 
persons who are to administer the fund, those surplus rents are 
not to go to the charity, but for the benefit of the persons to 

whom he leaves them I cannot find any intention to 

divide the surplus into aliquot parts in proportion to the charges ; 
and therefore I think that the judgment, in this respect, ought 
to be reversed. In the view I take of this subject, it seems to me 
that the true construction of this instrument is, that the charges 
are fixed. The surplus he calculates in one case at £7, and in 
the other case he does not limit the surplus to any sum ; and that 
mention of the surplus of £7 was nothing more than an expres* 
sion of his expectation, in order to justify his casting the charges 
of providing for the soldiers upon other objects of his bounty." 
See also the Mayor of Southampton v. the Attorney- General 
(5 H. L. Gas., 1), reversing the decision of Sir John Romilly, 
M.R., 357. 

S. BissET y. BuBGESS. 23 Beav., 281. 

Equitable Asseit — Claims for Dilapidations^ Rank vnth Debts in Payment 

out of 

• " I should entertain little doubt that where the assets are equi- 
table, and there are specialty and simple contract debts, and also 
claims of an incumbent for dilapidations, they would be treated 
in the same way, and that they would all be paid, pari passu; for 
a claim for dilapidations is in the nature of a debt, and, although 
it seems of a lower character than simple contract debts, still it 
must be satisfied out of the estate.'' — Per Sir J. Romilly, M.R. 
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4. JoNCS V. Farrell. 1 De O. & Jo., 208. 

Equitable Auignment of Debts — Duty of the Debtor when Notice of Auign* 
ment has been given to him. 

In this case Lord Cranworth, C, made the following important 
observatious with regard to the duty of a debtor who has received 
notioe of an assignment of the debt. " It has often occurred to 
roe," said his Lordship, *' that the doctrine of this court as to 
equitable assignments, if we look at it merely as theorists, may 
lead to great inconvenience. Nobody can be wholly free from 
debts. The most solvent persou in the world owes debts. He 
may owe something to a tailor, or a butcher, or a baker, and it 
would be very inconvenient to him to be told unexpectedly by 
one of these tradesmen, * I have assigned over to A- B. the £25 
which you owe me as the amount of my bill.' I think the only 
safe way for the debtor in such a case would be to send at once 
to the assignee and pay him the debt That would be a valid 
discharga If my creditor tells me to pay A. B., and I accord- 
ingly pay A. B., and the creditor afterwards sues me, I have a 
good plea of payment If that course is not pursued, and the 
creditor afterwards demands payment, what is the course which the 
debtor, having notice of such an assignment, ought to pursue? I 
believe the only remedy he can have is to file a bUl of interpleader ; 
or, if an action is brought against him, and then proceedings are 
taken against him in equity, as was the case here, by the party 
claiming as assignee, all the debtor can do is to say, ' I claim no 
interest whatever in this debt I am ready to pay it to the legal 
creditors if the equitable assignment is invalid I am ready to 
pay it to the equitable creditors if it is valid/ " 



5 Best v. Drake. 11 Hare, 369. 

Injunction — not granted against mere Stranger to restrain him from 
Tnolesting Tenants, 

The Court of Chancery has no jurisdiction, at the suit of thef 
owner of property, to restrain a mere stranger from vexation by 
distraining, or otherwise molesting the tenants. In the above- 
mentioned case a vendor, after he had sold and executed an 
assignment of leaseholds, endeavoured to recover possession by an 
ejectment, in which he was nonsuited, and would persist in dis- 
training upon the tenants, although, upon a summons before the 
magistrate, he had been ordered to restore the goods which he 
had taken. On a bill being filed by the purchaser. Sir W. Page 
Wood, V.C., refused to make a decree that he might be quieted 
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in the possession of the property, or to grant an injunction re- 
straining the defendant from distraining upon or taking away the 
goods, or otherwise molesting, annoying, or interfering with the 
tenants. " I am not aware," said his Honour, " of any authority 
for an application of this nature. The plaintiff is the owner of 
the legal estate, which is vested in himself, and he has, upon the 
strength of that estate, successfully resisted an ejectmenL The 
Court is asked to interfere for the purpose of preventing an- 
noyances to property by a mere stranger — a protection which 
there are other jurisdictions perfectly competent to afford. It is 
not in such a case that a bill of peace is applicable. Such bills, 
which, it is said, may be brought to quiet possession after a right 
has been repeatedly determined at law, stand upon a different 
footing. In a recent case before the Lords Justices (a dispute 
between several gas companies at Sheffield), their lordships 
refused to interfere by way of injunction, though annoyance and 
injury of the most serious kind were alleged to be taking place, 
and to be apprehended."' 

6. Crowther v. Crowthkr. 23 Beav., 305. 

rnfarU — Person holding Estate by Tide adverse to, not considered 
as his Bailiff. 

In this case it was held by Sir J. Romilly, M.R., that a person 
who has held an estate by a title adverse to an infant, and who 
has not entered upon it when in the possession of the infant, his 
guardian, or agent, cannot be treated as a bailiff. " This Court,'' 
said his Honour, " will not allow an infant to be turned out of 
possession of an estate without legal process ; and, accordingly, 
the cases cited are all instances of a person intruding on an infant 
in possession, either by himself, or his guardian, or bailiff; but if it 
is admitted that the infant never was in possession or in the en- 
joyment of the property, either by himself or his guardian, he 
stands in the same position as any other person, and must first 
establish his legal title. That is the case here. It is not alleged 
that the infant was ever in possession, either by himself or his 
guardian ; but the bill alleges an adverse title, under a contract 
entered into by the infant's father. It is not the case of an in- 
trusion on an estate which an infant was ever in possession of in 
any form whatever; it is a mere case of adverse possession, under 
a title springing from a contract entered into by his father." 
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7. Page v. Sopml 11 Hare, 321, 

Married Woman — ComoU settled to her Separate Uiefor Life, mth power to 
DUpose of by WiU — absolutely EiUitled to^Bulwer v. Jay, Z My. and K., 
197 — Disapproved of. 

A sum cf oont^ols was settled to the separate use of a married 
woman for her life, and, after her decease, upon trust for such per- 
son as she should by will appoint, and in default of appointment, 
for her executors and administrators. Upon the death of her 
husband she applied for a transfer of the funds to herself and 
her assignees, offering to release her power of appointment. It was 
held by Sir W. Page Wood, V.C., who made the order asked for, 
that she was absolutely entitled to the trust fund& " My only 
reason," said his Honour, ** for deferring my judgment was, that 
1 had a recollection of a case in which a gift to the executors 
and administrators of a person has been held to be equivalent to 
a gift to the next of kin of that person. The case I allude to is 
that of Bulwer v. Jay (4 Sim., 48, 3 My and K, 197). That case 
has, to say the least, been disapproved of by Lord Cottenham, 
who, in Daniel v. Dudley (1 Ph., 1, 7), says that the case of Bulwer 
V. Jay stands alone. I think, upon the whole, the case of Devall 
V. Dickens (9 Jur., 550), being before the same judge (Sir J. 
Wigram, V.C.), as Holloway v, Clarkson (2 BLare, 521), whose 
attention was called to the point, and the authority never having 
been the subject of appeal, I may follow it, and make order^asked 
by this claim." ^ 

8. Vauohan v. Walkeb. 6 Jr. Ch. Rep., 471. 
Married Woman-separate Estate— StatiUe of Limitations. 

It was held in this case by Lord Chancellor of Ireland, that 
the liability of a married woman having j^eparate estate for a 
debt, which would be a simple contract debt in the case of a 
person sui juris, is not barred by the lapse of six years from the 
accruer of the cause of action, inasmuch as it is a charge enforce 
able in equity upon the separate property. 

*' "Upon this subject," said his Lordship, " there is little if any 
authority, except one case of xpry early date, which however turn- 
ed, as nearly as I can collect honi the report, upon the very 
point in question ; and which, so far as I can discover^ remains 
unreverstd and unqualified by any subsequent decisions or expres- 
fcions of opinicn. I think, therefore, that if there be notsome- 
tbiDg in it opj csed to the law which has been latterly adopted, it 
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•xilUfl(tbe teken as a decimon binding upon the Court, unless fq- 
yersed by some higher tribunaL That case is Norton v, Tiirville 
(2 P. Wms,, 144), where a married lad}' having separate estate 
-borrowed money and gave a bond. The bond, qua bond, was 
absolutely void in point of law, and gave no effect to the debt 
beyond any other engagement : therefore it was substantially a 
simple contract debt ; and it was held that, although six years 
had passed, the demand was not haired. The phraseology of the 
judgment of the Master of the Rolls, as reported, is not very 
clear, and it may be supposed to point to facts which are not men- 
tioned; buthesaya: — 

"'In thisf case, all the trust estate of the feme couerte 
was a trust estate for the payment of debts ; and a trust is 
not within the statute of limitations.^ I admit that expres- 
sion to be so far a qualification of the general proposition, 
that it may be read as "having been applied to the facts of 
.that particular case alone, and as looking on the execution of the 
bond as the execution of an authority to charge the separate 
.estate, and deciding that the separate estate thus became affect- 
ed with a trust for the payment of debts contracted under that 
authority ; so that the creditor would have a right to have his de- 
mand paid out of the separate estate, notwithstanding any lapse 
of time. The expressions certainly may refer to facts not given 
in the report, but also they may well enough refer simply to the 
' facts as stated ; and I may therefore take it that, as the law then 
stood, the bar of the statute did not apply to simple contract 
debts which were payable out of such estfite. 

'' Since that (lecii»ion, however, views respecting the wife's sepa- 
rate estate, wbicb were not then^sp well c^stablish^d, have become 
fully settled. It is now held t^at the charge of debts on the 
separate state of a married wom^n is not to be considered as if it 
were accempliahed by the exercise of 'a power ; but that it flows 
■from the nature of the estate, and is part of the capability which 
the Court confers upon a married woman in respect of her separate 
estate, as to which she is tp. be considered in most respects as de 
facto^ Skfeme sole, so as to have the power of retaining an attorney 
. for purposes, relating to it, and pf his thereby acquiring rights to 
be enforced against it ;" and after referring to the cases of Murray 
V. Barlee (3 My. & K., 209)yHvim^ v. Tenant (1 Bro. CO., 16), 
■Owena v. Dickenson (Cr.&Ph., 48), and Vaughan v. Vauderstegen 
(2 Drew. 163), his Lordship added ; — " Those which are the more 
.modern views *do not appear to meat all to vary the nature of the 
case with respect to the Statute of Limitations ; and as there is 
that decision in Peeve Williams on this point, which has not ever 
since been reversed or qualified, and as no exception has been 



564 Selection of A djudjed Poiivts. 

taken to it by any subsequent judge, I must at present abide by 
the old doctrine, and decree that the demand may be enforced as 
an equitable incumbrance on the separate estate^ notwithstanding 
the lapse of time, and although if this had been an ordinary con- 
tract it must have been barred/' 



9. Heales v. M'Murray. 23 Beav., 401. 

Mortgagor and Mortgagee — LiahUity of Mortgagee after giving Notice to the 
Tenants not to pay Rents to Mortgagor. 

A mortgagee gave notice to the tenants of the mortgaged 
estate not to pay their rents to the mortgagor, but to himself. It 
was held bv Sir J. Romilly, M. R, that he was liable to any con- 
sequential loss. " If," said his Honour, " a mortgagee gives notice 
to the tenants not to pay their rents to the mortgagor, he becomes 
entitled to take possession ; and, though he does not do so, I appre- 
hend he must be answerable to the mortgagor for any loss which 
n)ay occur. It is his duty either to take possession himself or to 
leave the mortgagor in possession.*' 

10. Clarke v. The Royal Panopticon. 4 Drew., 26. 

Mortgage — Power of Sale — Whether Persons having a power to Mortgage 
have power to give the Mortgagee power to SeU. 

A question of very considerable importance was decided in 
this case ; viz., whether persons having a power to raise money by 
the mortgage of real estate, can give a power of sale to the 
mortgagee. There the charter and deed of settlement of the 
Royal Panopticon Company gave to a general meeting power to 
authorize the council to sell or mortgage. The council, in pur- 
suance of a direction of a general meeting, received authority to 
mortgage. They made a mortgage with a power of sale. It 
was held by Sir R T. Kindersley, V.C., that they had no autho- 
rity to give a power of sala 

" If," said his Honour, " there be a special power to a trustee 
to sell, that involves the exercise of discretion in the trustee. In 
selling there must be an exercise of discretion in the trustee, as 
to whether he shall sell or not, as to the time when, and the cir- 
cumstances under which, he shall sell If then, as a matter of 
course, a trustee with such a power, coupled with a discretion, 
cannot delegate the exercise of his discretion, how can a trustee, 
who has not in himself even any power to sell, give authority to 
a 'i other to sell? 
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'^ Let it be looked at as a simple question of reason and common- 
sense. The principle is that a special power to mortgage does 
not comprise a power to sell If so, a trustee with a special 
power to mortgage cannot himself sell But if, as it is contended, 
a power to mortgage comprises, as an incident, power to give 
authority to sell, then it would follow that a trustee who has 
power to mortgage has a power to sell, or, at least, he can dele- 
gate to another a power to sell. Looking at the question in this 
point of view, it seems really almost too clear for argument 

*' It is said that the practice of conveyancers is to treat a power 
of sale as a necessary incident to a mortgage — ^to introduce it 
universally. Now I musti say, to that argumetit and that propo- 
sition I demur. I cannot admit the universality of the practice. 
I admit that it is much more frequent than it used to be thirty or 
forty years ago. But it is by no means an universal practice ; 
and many mortgages may be seen at this day in which no power 
of sale is introduced. But assume that a power of sale has be- 
come an ordinary incident to a mortgage where the mortgagor is 
not a trustee. Let us consider how that would operate with re- 
gard to a trustee. He is to have, it is said, authority to give a 
power of sale. What power of sale ? To whom ? Is he to be 
enabled to give a power of sale to the mortgagee only, or to the 
mortgagee, his heirs and assigns ? That would indeed be start- 
ling ; that a trustee, without any power of sale in himself, should 
1)0 able not only to delegate a power of sale to a mortgagee in 
whom he may have personal confidence, but to other persons who 
must be perfect strangers to him ! But, further, if he can give a 
power at all, on what terms is he to give it ? On what terms 
with regard to notice ? Is any notice to be requisite ? Is the 
power to be exercised after any failure, in respect of either in- 
terest or capital, or only in respect of capital ? What, in fact, is 
the extent of the power which is said to be incident to a 
mortgage ? 

" Then it has been argued, that unless a power to mortgage in- 
cludes authority to give a power of sale, it would be injurious to 
the cestuis que trustent, because it is said it may be impossible 
to find a mortgagee to advance money without a power of sale, 
and, at any rate, it cannot be obtained on equally advantageous 
terms ; and that it is for the advantage of the cestuis que 
trustent that the trustee should have such a power, in order that 
he may do whatever a prudent owner would do. I think the 
argument is fallacious ; that it goes too far ; for it assumes that a 
trubtee may generally do what a prudent owner would do. Now 
it is clear that a trustee has not, generally, any such authority. A 
prudent owner may deal with his property in various wayj, iu 
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which, if they were adopted by a trustee, it would be clearly a 
breach of truBt 

I have further to observe, with reference to the argument, that 
it is universal of late years to insert id a mortgage a power of sale, 
tliat it is much less important tliat such a power should be inserted 
since tie Act of the J 5 and 16 Vict,c. 86. For, by the 48th section 
of that Act, great powere are given to a mortgagee for obtaining a 
sale, which render the insertion of a power of sale much less 
mat'orial now than it used to be." 

The mortga^'c in Clarke v. The Royal Panopticon, in addition 
to the real estate included also some chattels^ amongst others a 
valuable organ. With reference to these his Honour curved, that 
ail he hail said referred only to the mortgage of the real estate ; 
as to the personal, there could be no mortg-age on them but by 
bill of sale: and, with respect to chattels, he should hold that 
the mortgagees bad a right to sell. 

This case of Clarke tf. The Royal Panopticon, does not appear 
to conflict with the case of Russell v. Plaice, 18 Beav., 21, where 
Sir John Romilly, M.R, held that an executor or administrator 
may not only pledge or mortgage the assets, but may also give to 
the mortgagee of leaseholds a power to sell, and give receipts for 
the purchase-money. 

1 1. Philpott v. The President and Governob^ of St.. 
GEQfBGE's Hospital. 6 H. L. Cas., 338. 

Mortmain (Act 9, Geo. 11^ c. 2Q)— Charity -r-W^- 

Earl Beauchamp by his will, dated 18th June, 1847, devised a 
piece of land at N. to " C. G. Scott, his heirs and assigns, for 
ever." He then declared his desire to erect and endow alms- 
houses in N., and he empowered his trustees, *• so soon as land at 
N. shall have been legally dedicated to charitable uses " by some 
other person, within twelve months after his decease to pay to the 
trustees of the intended charity a sum of £60,000, to be applied 
to the purposes of the charity. It was held by the House of 
Lords, reversing the decision of Sir John Romilly, M.R, that the 
bequest was not void under the Mortmain Act. Lord Cranworth, 
C , in his judgment — which contains a very full examination of all 
the authorities upon the subject — made the following important 
observations : — " The language of the statute is, that no sum of 
money shall be given to be laid out in the purchase of lands, 
in consideration of money given for them ; that is to say, it pro- 
hibits the buying of land. I apprehend, therefore, that there 
can be no possible doubt that this is not a purchase within the 
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express words of the statute ; it is not inoney given to l)e applied 
in buying land. 

*' Indeed, the Master of the Rolls, in his judgment, did not so 
consider it ; btit he held the bequest to be nevertheless void as 
coming within the spirit of the statute, having, as he described it, 
a direct tendency to bring land into Mortmain. Now, in one 
sense, that is perfectly true ; this bequest has a direct tendency 
to bring land into Mortmain — it is a solicitation — it is something 
that may even operate as an improper pressure upon some one 
else to bring lands into Mortmain. But I must own, I think, 
that is not the way in which any court of justice has a right to 
deal with prohibitory statutes. Prohibitory statutes prevent him 
6dm doing something which formerly it was lawful for him to do. 
And whenever you can find that any thing done, is substan- 
tially that which is prohibited, I think it is perfectly open to the 
Court to cay that that is void, not because it comes within the spirit 
of the statute, or tends to effect the object which the statute 
meant to prohibit, but because, by reason of the true construction 
of the statute, it is the thing, or one of the things, prohibited." 

12. Cox V. Cox. 3 K. & J., 554. 

Partition — Infants — Costs charged on Shares allotted to Them. 

Sir W. Page Wood, V.C., in this case, ordered the costs of 
infants in a partition suit which had been incurred before, as 
well as those which had been incurred after the issuing of the 
commission, should be raised out of the shares allotted to such 
infants respectively in severalty. The order was made upon the 
authority of Singleton v. Hopkins (4 W. R., 107), in which, in a 
partition suit where a lunatic was tenant in tail in possession, the 
share allotted to him in severalty was ordered to bear the costs, 
not only of such lunatic, but of other parties interested in that 
share in the remainder expectant upon the estate tail 

13. Bbbesford v. Bekesford. 23 Beav., 292. 

Policy of Assurance — Tmstees authorized to surrender a Policy which Settlor 
was unable to keep up. 

A husband by his marriage settlement covenanted to keep up 
policies on his life for the benefit of himself, his wife, and chil- 
dren. He became wholly unable to pay the premiums. Sir J. 
'^fliilly, M.R., authorized the trustees to surrender the policy. 
•Se^ Hill^i. Tr^iery (23 Beav., 16). 
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14. Dakbkt v. Whttaker 4 Drew., 134. 

tSpect/U Per/armanct^Refiued when Price of Property eoiUracted to be 
Sold iitohe cueertained by Arbitratori, 

It was held in fchia case by Sir R T. Kindersley, V.C, that he 
could not decree specific performance of an agreement to buy 
leasehold premises and the good-will of a trade ; and certain fix- 
tures to be taken at a valuation by two arbitrators named, or their 
umpire. ** It is clear/' said his Honour, '* that this Court has 
no power to decree specific performance of a contract for sale or 
purchase, at a price to be fixed ..by arbitration, unless the arbi- 
trators have actually fixed the price. 

" It appears to me that that is implied by the very nature of a 
decree for specific performance. What would it be ? A decree 
that directs payment to the plaintiff of such a sum of money as 
A. and B. shall fix. I never saw such a decree, and I think the 
Court cannot make it, on the ground that this Court will never 
make a decree that it cannot see its way to enforca Now, how 
can I enforce such a decree ? What is the time to be allowed 
for arbitration ? How can I compel the arbitration ? It appears 
in this case as a fact, that one of the arbitrators has refused to 
go on, because he was told by the defendant that he did not 
mean to complete. How can 1 be sure that he will go on ? 
And even if the arbitrators do go on, and differ, how can I com- 
pel the appointment of an umpire 1" 

15. Tayloe v. PoRHNGTON. 7 De G., Mac, & G., 328. 
Specific Performance^ Uncertainty. 

Whenever there is any uncertainty as to the subject-matter or 
nature of a contract, the Court of Equity, as its jurisdiction in such 
cases is discretionary, will refuse to decree specific performance. 

In the above-mentioned case, the defendant agreed to take a 
lease of a house if put into thorough repair, and the drawing- 
room " handsomely decorated, according to the present style." It 
was held by the Lord Justices, reversing the decree of Sir John 
Romilly, M.R., that the contract was too uncertain for the Court 
to enforce. 

16. Hall v. May. 3 K. & J, 585. 

Trusteee— How far justified in devising Trust Estates. 

It was decided in Cooke v. Crawford (13 Sim., 91), that when 
an estate is devised to trustees and the heira of the survivor upon 
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trust to sell, the survivor ought to let the estate devolve upou his 
heirs^ and not to devise it upon the trusts a£Eecting the same ; and 
that the devisees consequently had no power to execute the trust 
for sale. The principle upon which this case proceeds is, that a 
trust cannot be delegated without express terms authorizing a 
transmission of it, Wilson v. Bennett (5 De Q. & Sm., 479). 
The above-mentioned case of Hall v. May was held not to come 
within the principle of Cooke v. Crawford, because the word " as- 
signs," which would comprehend devisees, is mentioned in the crea- 
tion of the trusts. In Hall v. May, the testator devised his real 
estates to three trustees, upon trust that they and the survivors and 
survivor of them, his heirs and assigns, should, at such time as 
they should think most advisable, sell the same, and give receipts, 
which should be good dischargea The will contained a power for 
the trustees, or the survivor of them, to appoint new trustees 
in the usual form. The surviving trustee devised his trust 
estates. It was held by Sir W. Page Wood, V.G, that the 
devisees could make a good titla After quoting, amongst other 
authorities, the case of Cooke v. Crawford, and the case of 
Titley v, Wolstenholme, where there were no powers for the trus- 
tees, or the survivor, to appoint new tnistees, his Honour said : — 
" Where, as here, there is a power for the original trustees^ or 
the survivor of them, to appoint new trustees, the case is much 
stronger. There is no compulsion on the surviving trustee to 
appoint by act inter vivos ; and in case he does not, the only 
mode in which he can transmit that trust, which the testator has 
said shall be performed by the heirs or assigns of the survivor, if 
he wishes not to les^ve it to the uncertainty of who may be his 
heir, is, to do that which the testator has said in so many words 
may be done, and to make his assign by his last will He can- 
not do it in the mode pointed out by the testator, because he 
chooses to retain the trust up to his death ; but he can say that 
after his death the trust shall devolve in a given coursa 

'' There is great reason to believe that the safety of many titles 
depends on not extending the doctrine of Cooke v. Crawford. 
Certainly, I am not inclined to extend it in any way beyond the 
necessity of the casa No such necessity exists here* The case 
of Titley v, Wolstenholme has been recognized by many judges 
without dispute ; and it appears to me a perfectly good title can 
be made l)y the devisees- of the surviving trustee." 
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17. The Pbbsident and Sgholabs of the College of St. 
Mart Ma€h>albk, Okfobd, y. the Attohkst-Qeneral. 6 
RL.Caa., 184 

Statute of LimUtUion9--Ckarity^Attarneif' General — Purchasers for Value. 

The question discussed in this important case was, whether the 
Statute of Limitations (3 & 4 Will* IV., a 27) applied to charities 
aliened for valuable consideration or not It appeared that the 
two parishes of St Olave, Southwark, and St John, Hbi^Ieydown, 
were entitled to lands which were placed under the management 
of the rectors and churchwardens for the benefit of the poor of 
the two parishes, and the rectors and churchwardens were to 
have power, with the consent of the vestries, to lease the lands. 
The rectors and churchwardens executed a lease of them /or ^er 
to the President and'Scholars of the College of St Mary Magdalen, 
.Oxford, subject to a fixed rent-charge. Above sixty yeais after the 
execution of the lease (the fairn^s of which was not questioned), 
the Attorney-General filed an informatidu against the college, 
prayingthat the lease might be cancelled. It was, however, held 
by the House of Lords, reversing the decision of Sir John fiomilly, 
M.R (18 Beav., 223, 238), that the suit was barred 'by the 
Statute of Limitationa After referring particularly to the cases 
of the Incorporated Society of Protectant Schools v. Richards! 
(1 Dru. and W., 258), th6 Attorney-Qenefal v. Persse, (2 Dm. 
and W., 67\ and the Commissioners of Charitable Donations v. 
Wybrants (2 J. and L., 182), the Lord Chancellor concluded 
a very elaborate judgment as follows : — " The defendants certainly 
acquired the legal estate, and they w^e certainly purchasers from 
the trustees for a valuable consideration. It was, indeed, ai^^ned 
at your Lordships' bar, that the parish cfiicers froni wh6m %he 
applicants purchased were not reafly trustees, and consequently 
that the appellants were not purchasers for value within the tru6 
intent and meaning of the 25th section of the Statute of Limi- 
tations ; but this is a mere fallacy.^ The parish officiers were, in 
fact, the trustees ; for they were tlie persfons in legal possession, 
not for the benefit of themselves, but for the benefit of the charity ; 
and they sold to the appellants for value, and made^to them a 
good title. The defendants were thus ciiearly within the express 
words of the 25th section. On these girotmds, I think that the 
information ought to have been dismissed, my reasons^ to sum 
them up, being shortly, these : — The real plaintifiEs are the poor of 
the two parishea They are '' a class of persons'' within the first 
section of the statute. They are mere cestuique trusts ; for the 
law recognises no rights except legal and equitable. A suit by 
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infocmation of the Attqrney-G^eral, is in taruth a suit by them. 
They caunot sue ^xcept within twenty years, unless thesaid suit 
is by them as cestuique ttusts a^iust their tnistea This is not 
such a suit, because the president and scholars of the college are 
not trustees, but pui'chasers for value from the trustees.'' 



18. HAKGRKA.VE V. EvERARD. 6 Ir. Ch. Rep., 278. 

Undue Influence — Assignment by a Woman to a Man with whom she was 
Uping in Advltery^^ 

In this oase Lord Chancellor of Ireland refused, to set aside, on 
the ground. of undue influence, an assignment by a woman to secure 
a debt due from a married man with whom she was living in 
adultery. ^In the qs&q*' said his Lordship, ''of parties between 
whom certain recognised and lawful relations exist, calculated 
to give a gtiong influence to the one over the mind of. the other, 
the Court interferes on high grounds of public policy ; not 
so much, in many cases, for the sake of remedying injustice in 
the particular case, as for the sake of the relati(^ itself and to 
secure that those relations may stand free from ri$k« so (hait 
no one need fear to enter upon them ; and that trustees, parent^, 
and guardians may be relieved from any temptation to seek their 
own advantage in the discharge of their duties. Protected by 
this principle, the parent entrusts his child to a ^guardian with the 
firm conviction that that guardian will not be allowed to make 
his office the means of working on the fears or affections of the 
child in his own favour. So likewise property may be given to a 
child whom the law entrusts to the guardianship of the parent ; 
and the giver may be sure that the parent will. not be allowed, by 
any abuse of power or influence, to obtain any portion of the gift 
Nor is the protection confined to the case .of infancy. In legal rela- 
tions between adult persons — iti those, for example, of physician and 
patient, clergyman and penitent*-and so on from one lg.wful rela- 
tion to another, the law recognises the relation, iuid guards it in 
a similar manner. But all these are lawful rt lations, and neces- 
sary to the community ; and thjs Court, therefore, endeavours to 
keep them in a pure atmosphere, and to make it certain that the 
influence which arises out of them shall not be used for any pur- 
pose connected with the acquisition of property. But when we 
come to consider the relation which is put forward as the ground 
of relief in the present case, I know of no law, no public policy, 
which seeks to encourage it, or intervenes to protect one of the 
parties to such a relation from the other. In the eye of the l^w, 
they stand isolated from one another ; there is no legal or recog- 
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niaed relattoo between them from which influence will be pre- 
sumed. That, of courae, does not exclude the consideration of 
nny facts which may be proved to have occurred, and which may 
in themselves be strong enough to induce the Court to set aside 
a transaction which has taken place between the partiesL But 
the case made must be apart from the consideration of any con- 
nection between the parties, and facts must be shown strong 
enough to demonstrate the necessity of the Court interfering to 
protect the weaker against the stronger." 

19. Bullock v. Bb^nett. 7 De G., Mac, & G., 283. 

Will — Conttruetion — LimUation over on Marriage — How far Will, since 
1 Vict.f c. 26, is to be construed as Shaking from the Death. 

The provision in the Wills' Act (1 Vict., c. 26, s, 24), that the 
>vl11 is to be construed as if made immediately before the testa- 
tor's death, relates only to the property comprised in the will, 
nnd not with reference to the objects of the testators bounty. 
Ill the above-mentioned case a testator, whose daughter was at 
the date of his will a widow, having been previously twice mar- 
ried, by his, made after the Wills' Act c&me into operation, gave 
stock to trustees upon trust to pay the income to his daughter for 
her life, or untU her marriage, and after her decease or marriage, 
which should first happen, upon trust for her children, by both 
her late husbands. The daughter afterwards, with the knowledge 
and approbation of the testator, who died without republishing his 
will, married a third time. It was held by the Lords Justices, 
reversing the decision of Sir W. Page Wood, V.C. (reported 
1 K & J., 315), that the daughter took no interest under the 
will, inasmuch as it was to be constiued with reference to the 
limitation over on the daughter's marriage, as from the time of 
its execution, and not as if executed immediately before bis death, 
and that the testator's approbation was immaterial. 

" The Vice-Chancellor/' said Lord Justice Turner, " seems to 
have placed some reliance on the circumstance of testator having 
approved the marriage. But this circumstance does not seem to 
me to be material. He might approve the marriage, but still 
intend the dispositions of the will to take effect. It seems pro- 
bable, indeed, that this was his intention ; for the dispositions over 
are in favour of children of the former marriages, tor whom the 
daughter might be disabled from providing by the third maiTiage. 
With respect to what might have been the effect of the disposi- 
tion if the testator had republished his will after the marriage, it 
is unnecessary to give any opinion, and I give none ; but the ab- 
sence of republication certainly does not aid this lady's case. 
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Some authorities were referred to on the part of this lady in the 
course of argument, but they were cases in which the provisions 
of the will applied to marriages with the consent of trustees ap- 
pointed by the testator's will, and, the marriages afterwards hav- 
ing taken place in the lifetime of the testator, the legatees were 
held to be entitled. Those cases do not seem to me to touch the 
present The plain intention in such cases is to provide for the 
event, not of any marriage but of an improvident marriage ; and 
the consent of the testator proves that he did not consider the 
marriage to be improvident. But here the provision of the will 
applies to any marriage, whether provident or improvident. So 
far as they go, however, these cases seem to be rather against 
than in favour of the lady; for I can find no trace in them of its 
ever having been supposed that the legatees could take if the 
marriage was without the testator's consent, and yet they would 
be so entitled if the will was to be construed as referring only to 
marriat^es after the death of the testator." 
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Some authorities were referred to on the part of this ladj in the 
course of argument^ bat thej were cases in which the provi^ons 
of the will applied to marriages with the consent of trustees ap- 
pointed by the testator's wiU, and, the marriages afterwards hav- 
ing taken place in the lifetime of the testator, the legatees were 
lield to be entitled. Those cases do not seem to me to touch the 
present The plain intention in such cases is to provide for the 
event, not of any marriage but of an improvident marriage ; and 
tlie consent of the testator proves that he did not conoder the 
marriage to be improvident. But here the provision of the will 
stpplies to any marriage, whether provident or improvident. Sti 
fa.r as they go, however, these cases seem to be rather against 
than in favour of the lady; for I can find no trace in them of its 
ever having been supposed that the legatees could take if the 
marriage was without the testator s consent, and yet they would 
be so entitled if the will was to be construed as referring only to 
marria^^es after the death of the testator." 
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Jadgment— HowBoforced. 10. Laboarer—AbBenting himself from Service 
—4 Geo. 1 V.,c 34,8.3; 6. Geo. 1 1 1.,c.25— Conviction— Dieaolation of Contract 
by — Form or— Abatement of Wages during Periodof Imprisonment. 1 1. 
Laii'llord^Btfflit to Year's Rent after Bankraptoy of Tenants l«. libel— 
Pablioation of FkxMeedings atta Public ^e^ting: 13. Ldmitatio^ of Actions^ 
Statute 21 Jac, !.,«. 16; & 4— Abatement of Action by. Death 6f Plaintiff— 
Suit by his Administrator when iu time to save Statute of Liiiiitations. 
14. Master and Servant —Liability of Master for Injuries to Servant 
caused by his o^n Negligence. 15. Partnersbip-^irhat Amounts ik>, 16. 
Practice— Cooimclii Law Frocvditoe Act, 1864^ s. 82-^Injunction-^Form of 
Rale for Costs of Motion for Attachment. 17. Principal and Agent— 
Liability t»f Attorney. . 18. Revenue — ^Succession Duty— 16 and 17 Vict., c. 
51, ss. i, 18— Person' exempted from Doty under Legacy Duty Acts. 19. 
Usage of Trade— BnAfertfOoBtraots.- 20. Water— lE^ht of Party having 
permiAitita to Use«^Polliition by Stranger-- Case for Fouling. / 

1. CoLLEN V. Wright, 7 Ell. & BL, 301. 

Affent aetihg without Authority ^Liability^Measufi of Bdmnges. 

R Wright, a land-agent, signed a written agreement, describing 
himself in the signature as agent to W. D. Gardner, and thereby 
agreed with the plaintiff that a lease should be granted to the 
plaintiff, of a farm belonging to Gardner. The plaintiff and 
Wright both believed that Wright had authority from Gardner 
to mnke the agreement : in fact, Wright had no such authority. 
Gardner refusino^ to grant the lease, the plaintiff fil6<i a»*bill 
against Gardner for specific performance ; and after Gardner had 
put in his answer, denying Wright's authority, the plaintiff gave 
notice to Wright of the suit and ground of defence, and that the 
plaintiff would proceed with tb6 suit at Wrigh^fe expense, unless 
Wright gave him notice not further to proceed; and that the 
plaintiff would bring an action against Wright for damages in 
the event either of the bill being dismissed pn the ground of 
defence set up, ot of Wright requirihg the plaintiff not further 
to proceed. Wright answered, repudiating his liability to the 
'plaintiff. The bill was dismissed on the ground of defence 

set up. ^ • • . • . 

On a case stating the above circumstances, with liberty to the 
•court to draw inferences of fact, the Court of Queen's Bench 
held:— 

1. That the plaintiff was entitled to maintain an action against 
Wright as for breach of a promise that Wright had the authority. 

2, That the plaintiff might recover in such action damages for 
the expense of the Cliancery proceedings, it not appearing that 
he had instituted them incautiously, and they being therefore 
damages naturally resulting from the misrepresentation made 
by Wright. 
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2. CoLLETT V. FosTEB. 2 H. & N. Exch. Rep., 356. 

AUorinagandClient^LiiMiUyof ClU^ 

Arrest — where Debt recovered under £SXy, 

This was an action for faUe imprisonment. The defendant 
justified utider a Ca 8a, and the plaintiflF implied that the Ca sa 
was irregulariy. obtaioed^.and s^tk:a8ide for irregulfiirity.. 

The defendant having lent the plafntiiBf £80, payable by instal- 
ments, took from him a warrant of attorney for £60; some instal- 
ments becoming diie to the defendant, her attorney signed judg- 
ment for tlie £60 and issued a Ca sa, indorsed to levy £21, ^Os;, 
on whifch the plaintiflPwas arrested and taken to Wtitecrog^-street 
prison.' The sum really due at the time of tlie arrest was only 
£12, and on the defendant being applied to after the arrest, she 
wrote a letter, not denying that such arrest had taken place by 
h6r authc>rity. The Ca sa was^ then set aside by judge's order, and 
the plaintiff discharged fl'om custody. 

The Court of Exchequer (dufcitone^ Bramwell, B.) held* that 
the defendant was liable, both by the general law, as being re- 
sponsible for the acts of her attorney (Barker v. Braham, 2 W. Bl. 
Kep., 866), and by her special acquiescence in what she found 
had been done in her name. 



a Simpson v. Lamb. 7 Ell & Bl.,.84 

Attorney and Cltent^^Champerty — Purchase of CHevU^^ interests by 
Plaintiff ^s Attorney after Verdict, and before Jtedgment^ 

This was an application by the defendant, to set o£f against the 
Judgment obtained by the plaintiff in this cause, the amount of 
a judgment of nonsuit, obtained . by the defendant against the 
plaintiff in an action in the Common Pleas, commenced after 
the verdict in the present action. 

• It i^peared that, isifter the verdict in the present action, but 
before judgment, Mr. Shaen, who conducted the cause as the 
plaintiffs attorney, though he was not the attorney on record, 
advanced the plaintiff £50 on the security of the judgment to be 
signed on the verdict, and gave notice to the defendant and. his at- 
torney that he had r claim upon the whole amount to be recover- 
ed. Shaen had no concern in the present action. The Court of 
Queen's Bdnch held that the right to set off one judgment against 
the other, was subject not only to the lien for costs, but to any equi- 
table rights acquired in the judgment The Court, however, held 
that this transaction, being a purchase of the -subject-matter of a suit 
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by the attorney, was void as agaiost the policy of the law, and that 
it made no dinerenoe that the purchaser was not attorney on the 
record ; senMe, that such a purchase by a stranger to the suit 
would have been valid. 

4 Brandok v. Scott. 7 Ell. & BL, Q. R, 234. 

Bailment by Three'^Ddivery to One without the consent of the (Hirers, 

Action by Brandon, Ellis, and Guedalla on a contract, on the 
deposit of goods by the three plaintiils with defendant, not to 
give them up without the joint order of the three plaintiff. 
Breach, that they were given up without the joint order. The 
defendant pleaded that they were given up to Brandon, one of 
the present plaintiff, at his request 

On demurrer to this plea, the Court of Queen's Bench held 
the plea a good one ; for Brandon, being disabled from suing for 
what he himself procured, could not at law sue though joining 
other plaintiffs with him, the remedy of the other plaiotifi^ being 
only in equity. 

5. Bell and Another v. Simpson. 2 H. & N. 
Exch. Bep., 410. 

Bankruptcy-' Assignment by Insolvent Trader of his Stock in Trade and 
Bulk of hie Property to a Single Creditor, 

The plaintiffs sued as assignees of Fairbums, a bankrupt coffee- 
house keeper, who, nine days before the adjudication, being then 
in insolvent circumstances, assigned to the defendant all the fix- 
tures, fittings-up, furniture, and effects in his coffee-house, which 
appeared to be very nearly the whole of his property, ifbr the 
sum of £120, £70 of which were paid down, the remaining 
£50 being agreed to cover a debt due from the bankrupt to the 
defendant 

The Court of Exchequer held this not to be an act of bank- 
ruptcy. 

6. Hodges V. Callaghan. £ Com. Bench, N. S., 306. 

Ca ea — Action for Sum exceeding £20, reduced to below that Sum by 
PaymerUs after Action. 

The writ of summons was specially endorsed under section 25 
of the Common Law Procedure Act, 1862, for £34 : 11 : 6. The 
defendant, after action and before judgment, paid £26 on account. 
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The plaintiff, notwithstanding, signed judgment for the whole 
amount, and issued a Ga sa thereon, with directions to the officer 
to tako only the balance and costs. The defendant having been 
arrested, was discharged by judge's order under 7 & 8 Vict, c 96, 
a 57, the sum recovered not exceeding £20, exclusive of costs. 
The Court refused to rescind the order. 

7. Bill v. Richards. 2 H. & N. Exch. Eep., 311. 

Equitable Pleor— Public Company^-Shareholder induced to take Shares by 
Representation of Plaintiff, that he should incur no Liability. 

This was a proceeding by scire facias against a shareholder of 
a railway company, and the defendant pleaded for tlefence on 
equitable grounds — that he was requested by the plaintiff to be- 
come a transferee of shares in the company, as the nominee of 
Messrs. Earl & Merritt, and for their benefit, and not for the de- 
fendant's benefit, and upon the representation of the plaintiff 
that if the defendant would become such transferee, he should in- 
cur no responsibility or liability whatever in respect of such shares : 
that the defendant, relying upon the said representation, did be- 
come a transferee of the shares in the declaration mentioned, as 
such nominee of Earl & Merritt, and for their benefit, and not 
for the defendant's benefit : that the defendant was induced by 
such representation^ and not otherwise, to become, and in conse- 
quence thereof became, such transferee of the shares : that the 
defendant never had any interest in the shares or in the company, 
except as such nominee: that he never derived any profit, 
benefit, or advantage whatsoever from the shares or the company : 
that the company never commenced the railway, and the scheme 
had been and is entirely abandoned : that the plaintiff knew the 
circumstances under which the defendant became such transferee, 
and stood by and suffered and permitted the defendant to become 
such transferee upon the said representation: and that he was 
then unjustly and inequitably, and contrary to the said repre- 
sentation, and in fraud thereof, seeking to charge the defendant 
and make him responsible and liable as a shareholder of the 
company to him the plaintiff. 

On demurrer to this plea, the Court of Exchequer held that it 
afforded no equitable or legal defence. 

8. Reg. v. Maria Clarke. 7 Ell. & Bl., 186. 

Infant — Custody of—Habeas Corpus, 

Alicia Race, an infant of the age of ten years, was brought up 
from a school on habeas corpus, at the instance of her mother, 

VOL. IV. NO. VIII. 2 C 
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who was her guardian, for nurture, the father being dead and 
there being no testamentary guardian. 

The in&Lnt's father, a sergeant in the marines, fell in battle in 
1854, and the infant, her mother, and brother, were selected as 
objects of bounty by the Commissioners of the Royal Patriotic 
Fund, who placed the infant with her mother's assent at a Pro- 
testant school, the father having been a Protestant In 1856, the 
mother, who was a Roman Catholic^ sought to take away the 
child, in order to have it educated as a Roman Catholic, and 
the CommissionerSi having consulted the wishes of the child, 
found that she had a great averdon to the Roman Catholic 
Church, and wished to remain with Miss Clarke, the schoolmistress. 

The Court of Queen^s Bench refiised to examine the child and 
ascertain its intelligence, holding that a guardian for nurture has 
a legal right to the custody of the ward, irreGpeetive of the wishes 
of the wsurd, unless it be sheirn that the custody is sought for im- 
proper purposes, or that the application is not bond fidoy or that 
the guardian making the aj^lication is grossly iomioraL And 
in this case, no more appearing than that the father had been a 
Proteotant, and that the mother was a Catholic, and intended to 
educate the child in her own persuasion, the Court ordered the 
child to be given to the mother. 

9. Shelht y. The Professional Life Assurance Ca 
1 Com. B. (N.&), 211. 

Irish Jvdgmeni — How Enforced, 

A Writ of summons issued out of the Court of Queen's B^nch 
in Ireland, after the passing of the 13 & 14 Vic, c. 18, against 
an incorporated joint-stock company duly registered in London, 

and also carrying on business by one R ^ an agent in Dublin, 

was by leave of the Court, pursuant to the {Practice of the Court 
undet the 43 Geo. III., c. 53, s. 8, and 13 & 14 Vic, c 18, s. 9, 
served by delivering a copy (with a copy of thie order) personally 

to the Dublin agent, R ^, and by sending similar copies through 

the general post-oflSce, directed to the manager, secretary, and 
rctiiary, at the company's oflSce iii Lohdon. Ad appearance was 
afterwards entered for the Company by the plaintiff, and judg- 
ment signed. 

Held that the judgment so obtained was capable of being en- 
forced by action in the superior Courts of England. 

In such an action, a plea merely alleging the absence of per- 
sonal service of any writ or process is bad. Whethet the 9th 
section of the 13 & 14 Vic, o 18, jt?er se gave the Irish Court 
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power to order substituted service in such a case— quaere ? But, 
at all events, there is nothing in that Act to take away the juris- 
diction which they previously had under the 43 Geo. III., c. 53. 
An actioii will not lie upon an interlocutory and collateral 
order for costs ; the mode oiF enforcing them is by attachment ia 
the Court by which the order is made. 

10; In He Baker. 2. H. & N., Exch. Rep., 219. 

Labourer — AbserUinff himself from Service-^ Geo, IV.y e. 34, «. 3—6 Geo, 
III., c. 26^— Conviction — Dissolution of Contract by — Form of — Abatement 
of Wdffes during Period of Imprisonment. 

Baker agreed with Jdessrs. Hawley & Co. to serve them as a 

f otter from the 11th November, 1856, till the 11th November, 
857. .He entered the service, but a dispute having arisen be- 
tween him and his employers as to his wages, he left the service 
on the lOtJi March, 1857. On the ISth March he was convicted 
by a justice of the peace for unlawfully absenting himself from 
his employer's seirvice, and sentenced to one month's imprison- 
ment, with hard, labour^ in the House of Correction. On the 17th 
April he was discharged from prison, and on the 29th was re- 
quested by Hawley & Co. to return to their service, but refused. 
On the I3th May he was again convicted by a justice on a charge 
of unlawfully absenting himself from the service of Hawley & 
Co., and sentenced to one month's imprisonment, with hard 
labour, in the House of Correction, A writ of habeas corpus 
having issued, the governor of the House of Correction made a 
return that he held Baker in custody under the warrant of a jus- 
tice, which, after reciting that complaint on oath had been made 
to him that Baker, on the 11th November last, contracted and 
agreed with Hawley & Co. to serve them as a potter, in their busi- 
ness as potters, Until the 11th Noveinber next, proceeded as 
follows : — " And having entered upon and worked under such 
agreement, and the term of his contract being unexpired, the 
said Baker did, on the 29th April last, unlawfully misdemean 
and misconduct himself in his said service, by neglectiug and sitb- 
senting himself from his master's service, without the leave of the 
said master, contrary to the provisions of the statute in such case 
made and provided. And whereas the said Baker being now 
brought before me, the said justice, to answer the said complaint, 
and I having duly examined into the nature thereof, do a,djudge 
the said complaint to be true ; it appearing to me, as well upuu 
the examination on oath of James Mayer, in the presence of the 
said Baker, as otherwise, that the said Baker, having contracted 
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as aforesaid to serve the said Hawley & Ca as a potter, in their 
business of potters, and the term of his contract being unexpired, 
did, on the 29th April last, misdemean and misconduct hunself 
in his said service, by neglecting and absenting himself from his 
said master's service, without the leave of his said master. I do 
therefore convict him, the said Baker, of the said offence, and do 
order and adjudge that the said Baker for his said offence be com- 
mitted to the House of Ciorrection at Stafford, there to remain 
and be held to hard labour for the space of one calendar montL 
These are therefore to command you,'' &a 

On a motion to the Court of Exchequer to discbarge Baker 
from custody, the Chief Baron and Baron Watson held that, 
assuming the contract was dissolved by the conviction, affidavits 
might be used for the purpose of showing that the absenting, in 
respect of which the second conviction took place, was the not 
returning to the service after the expiration of the imprisonmeat 
under the first conviction, for, in that case, the Justice had no 
jurisdictioa Martin, B., dubitante, Bramwell, B^ dissentiente. 

Secondly : Barons Bramwell and Watson held that the con- 
tract was not dissolved by the first conviction. Pollock, C. B., 
dissentiente, Martin B., dubitante. 

Thirdly : The whole Court held that the conviction was not 
open to the objection, that it did not affirmatively appear that 
Baker had entered the service, or to the objection that the adju- 
dication was made on evidence other than that taken in the pre- 
sence of Baker. 

Fourthly : The Chief Baron, and Barons Martin and Bramwell, 
held that the conviction was bad, inasmuch as the justice had 
not adjudicated as to an abatement of wages during the period of 
imprisonment. Watson, Baron, dissentiente. 



11. Bbocklehubst V, Law. 7 Ell. & BL, Q. B. Rep., 176. 
LaTidhrd— Right to Yea/r*s Bent after Bankruptcy of Tenant. 

One Wright held of the plaintiffs, as tenant from year to year, 
a cbtton mill, at the rent of £1400 a year; Wright mortgaged 
his interest in this mill, with all the fixtures, &&, thereon, to the 
defendant, who entered and took possession. Wright then be- 
came bankrupt, owing more than a year's rent ; and the plain- 
tiffs made a distress upon the goods for the whole rent due. 

On an action raising a question as to the validity of this dis- 
tress, the Court of Queen's Bench held that the distress was 
legal, sec. 129 of the Bankrupt Law Consolidation Act, 1849, pro- 
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tecting only the interest of the assignees of the bankrupt, and not 
that of his mortgagee. 

The assignees of the bankrupt being ordered to elect whether 
they would accept or decline the tenancy, declined it No formal 
notice was given to the bankrupt, and nothing was done. Then, 
a fresh quarter having elapsed, the Court of Queen's Bench 
held that the tenancy continued, and that the landlord might 
distrain on the goods of the mortgagee for the quarter's rent thus 
accruing. 



12. Davison v. Elliot. 7 Ell. & BL, Q. B. Rep., 229. 

Libd-^Publioation of Proceedings at a Public Meeting. 

The plaintiff complained in his declaration of a libellous publi- 
cation of proceedings at a meeting of the West Hartlepool Im- 
provement Commission ; the report containing injurious expres- 
sions regarding the plaintiff 

The defendants pleaded that the meeting in question was held 
under the powers of the West Hartlepool Improvement Act, 
1854, and that the report complained of was a fair report of the 
proceedings. 

On a demurrer to this plea, the Court of Queen's Bench held 
the plea bad, and that it was no excuse for publishing libellous 
matter, that the same was uttered at a public meeting. 

The Court distinguished the case of a report of proceedings 
in a court of justice, which it was a public advantage to give 
publicity to, and the proceedings of a public meeting, where the 
calumniator was a mere volunteer. 

13. CURLEWIS V. LOBD MORNINGTON. 7 Ell. & BL, 283. 

Limitation of Action&—Stat. 21 Jac. /., c 16, ». ^^Abatement of Action by 
Death of Plaintiff^Suit by his Administrator when in time to save 
Statute of Limitations^ 

The plaintifiF sued the defendant, administrator of Wellesley, 
for money due from intestate in his lifetime. 

The defendant pleaded that the cause of action did not accrue 
within six years before the suit 

The plaintiff replied, that the plaintiff in the lifetime of Wel- 
lesley, commenced an action aejainst Wellesley within six years 
after the cause of action against Wellesley accrued; and Wellesley 
was never served or appeared to the writ, and the defendant never 
appeared for him ; and no declaration was filed or delivered ; 
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and DO prooeedings to outlawry were taken ; and tbe suit was 
continued up to the death of Wellesley, which occurred on a day 
named^ within six years before the commencement of the^ present 
suit, whereby the first action abated. That Wellesley died inie^tp 
and defendant became his administrator ; and thereupon plaip- 
tiff commenced the present suit against defendant witliiix a rea* 
sonable time after the death of Wellesley ; and within a reasonably 
time after defendant 'became administrator ; and within one year 
after defendant became administrator ; and within one ^ear next 
after the time when it first became possible to issue any writ 
ogainst any personal representative of Wellesley. 

The defendant rejoined, that after the death of Wellesley at the 
time mentioned, plainti^ as a creditor of Wellesley, on a day 
named (more than four years after Wellesley -s deatb), no ad« 
ministration having been c^ranted, caused defendant, as sole next 
of kin of Wellesley, to be served with a citation gyi^n^ed tp 
plaintiff as creditor ; and in consequence on a day nwed (be- 
tween two and three months from service of citation), adminis- 
tration was granted to Wellesley, and the suit w^ not commenced 
until a day named (more than four years from the death)!. 

On demurrer to this rejoinder, the Court (>f (Queen's Bench 
held that the plaintiff was entitled to judgment^ no laches ap- 
pearing on his part, and he having a reasonable time (not neces- 
sarily limited to a year) for bringing his aptipn within the i^uity 
of sea 4 of Stat. 21Jaa L, a 16. ' 



14. Roberts v. Smith. 2 H. and N. Exch. R^ 213. 

Master and ServafU-^Liahility of Matter for If^uria to Servant caused htf 
his own NegUge/nce* 

The declaration stated that the plaintiff^ a bricklayer, entered 
into the service of the defendants, upon the terms that they should 
take and use all due, reasonable, and proper means and precau- 
tions in order to prevent accident, damage^ or injury, or unreason- 
able or unnecessary risk or damage, from, happening or occi^rring 
to the plaintiff in the performance of his ^uty as ^jach g^yant ; 
that the defendants did not take such Reasonable, p^q^wt^ons, 
and by reason thereof, and of the neglect of duty of ^he defen- 
dants, the plaintiff was employed on a scaffold which, foj* w^t of 
such precautions, was rotten and unsafe, wh^ph the 4efendi^nts 
knew, and whereof the plaintiff was wholly igQ(^nt^ 2^n4 in 
consequence thereof a part of the §caffql4 bfo|^e aR4 ihe plaintiff 
fell to the ground, 
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The defendants pleaded, first, not guilty j secondly, traverse of 
employment on the terms alleged. 

At the trial, it wa^ proved that the defendants had employed a 
labourer to erect the scaffold. 

The materials for the scaffold were in bad condition* The 
labourer broke several of the putlogs in trying them. 

One of the defendants told him to break no more ; that the 
putlogs would do very well The labourer used such as he thought 
sound. One of the putlogs so used having given way, the scaffold 
fell, and the plaintiff was injured. On this evidence, the judge 
at the trial directed a nonsuit The Court of Exchequer Chamber 
held on appeal, that there was evidence to go to the jury of the ' 
liability of the defendants, they having personally interfered in 
the erection of the scaffold which caused the injury. 



16. Fbench V. Styrino. 2 Com. B., (N. S.), 357. 
Partnership — What Amounts to. 

The plaintiff and the defendant being joint owners of a race- 
horse^ it was' agreed between them that the plaintiff should keep 
and .train, and have the general management of the horse, con- 
veying him to, and entering him for the different races ; that 
thirty-five shillings per week should be allowed for his keep, and 
that the expenses of keep &c., should be borne jointly by the 
plaintiff and defendant, and the horses winnings be equally di- 
vided between them. The plaintiff having paid all the expenses 
of the keep and management of the horse, and there being no 
winnings to divide: — 

The Court of Common Pleas held, that, even assuming that 
this agreement constituted a partnership between the plaintiff 
and the defendant (which the Court, dissentiente Cockburn, C. 
J., thought it did not), the plaintiff was entitled to recover from 
the defendant a moiety of the disbursements made by him on 
account of the horse, as being in the nature of an advance of 
capital for the defendant 

16. De La Bije v. Fortjbcue. 2 H. & K Exch. Rep., 324. 

Practicer^Common Law Procedure Act, 1854, s. 82 — Injunction^Form 
of Rvlefor Costs of Motion for Attachment, 

An injunction had been obtained, restraining the defendants 
from cainrying on certain works so as to be a nuisance to the 
plaintiffa I^n a motion .for the loosts of a rule for an attach- 
ment for 9, breftph of this injunctipn, the Court of Exchequer 
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held that the iujunction was a oontinaing injunction ] and that 
it waft not necessary to reserve to the plaintiffs leave to renew 
the motion for an attachment in case of any futore breach. 



17. Lee y. EvEREasr. 2 H. & N. Exch. Rep., 285. 

Principal and Affeni— Liability of Attorney * 

A survey and valuation of the parish of Croydon had been 
made for the purpose of a poor-rate ; certain inhabitants having 
appealed a;:;ainst the rate, and questioned the accuracy of the 
valuation, the defendant, who was an attorney and clerk to the 
parish officers, thinking it advisable that the valuation should be 
supported by the evidence of another surveyor, with the autho- 
rity of the parish officers wrote to the valuer to secure the services 
of a competent person for that purpose. The valuer communi- 
cated with the plaintiff, an architect and surveyor, who, to qualify 
himself for giving evidence, examined the premises in respect of 
which the litigation arose, and afterwards gave evidence as to 
their value. The plaintiff entered his account in his ledger 
against the parish officers^ and sent in his bill to them, but after- 
wards sued the defendant for the work thus done. The Court of 
Exchequer held that the parish officers, and not the defendant, 
who was merely their agent, were liable to the plaintiff. 

" It is a clear rule/' said Baron Bramwell in delivering judg- 
ment, " that where a person is professedly acting as agent for 
another, the principal is bound and not the agent Now an 
attorney is in that position. He is the agent of his client, and is 
acting for him. 

" The authorities are to that effect: Robins v. Bridge (3 M. & W., 
144 ; Hartop v. Juckes, 2 M. & S., 438 ; per Maule, J:, 3 Cora. 
B., 96.) It is clear that, according to those cases^ the defendant 
would not have been liable had he merely subpoenaed the plaintiff. 
Can it make any difference that the plaintiff attends without 
subpoena, or that, to make his attendance useful, he previously 
surveys the premises ? Is the defendant thereby liable, not only 
for the previous labour of surveying, but also for the attendance 
to give evidence ? or is he liable for the former part and the 
parish officers for the latter? We think not. It is undoubtedly 
more convenient that the engagement of the witness should be 
supposed to be with the party rather than with the attorney. The 
attorney may die, or be changed, before the witness has finished 
the entire duty of qualifying himself to give evidence, and giving 
it. Then suppose he gives unfair evidence, dishonestly suppress- 
ing something for the benefit of the party, or does not properly 
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qualify himself by the previous survey which he has undertaken, 
and thereby the party sustains a loss, who is to sue him for the 
breach of duty, the party or the attorney ? for the engagement 
must be taken to be with him if he is to pay for its performance. 

" We are of opinion, therefore, that, prima fade^ the party, and 
not the attorney, is liable for such a claim as the present 

" No doubt it is competent to the parties to arrange otherwise, 
and it was said that they had done so, and that the defendant's 
letters showed that he was to be personally liable. But we are 
of opinion that is not so, and that the letters are entirely con- 
sistent with the general presumption that he was acting merely 
as attorney or agent ; and indeed, in this case, the plaintiff had 
put his own interpretation on these letters, and we thmk correctly, 
that the parish officers were his debtors.'' 



18. The Attorney-General v. Fitzjohn & Other& 
2 a & N. Exch. Rep., p. 465. 

R&vemie — Succession JhUy^ 16 and 17 Yict.<, c. 51, m. 2, 18. — Person 
exempted from IhUy under Legacy Duty Acts, 

A testator bequeathed to trustees £5000 in trust, to invest the 
same and pay the dividends to his daughter during her life, and 
upon further'trust after her death for her children, equally to be 
divided amongst them. 

The testator died in 1803, at which time no duty was payable 
on legacies to children or grandchildren. 

His daughter died after "the Succession Duty Act, 1863," 
came into operation. By the second section of that Act, " every 
past or future disposition of property, by reason whereof any per- 
son has or shall become, beneficially entitled to any property 
upon the death of any person dying after the commencement of 
that Act, shall be deemed to have conferred, or to confer, on the 
person entitled by reason of such disposition, a succession .'' By 
section 18, no duty shall be payable " by any person in case of a 
succession, who, if the same were a legacy, would be exempted 
irom the payment thereof under the Legacy Duty Acts,'* 

The Court of Exchequer held, first, That the interest of the tes- 
tator's grandchildren in the property bequeathed to them, was a 
** succession " within the meaning of that Act : secondly, That 
it was not within the exemption of the 18th section, since that 
applied only to express exemptions by former Acts, and conse- 
quently that succession duty was chargeable. 
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19. Graves v. LEca 2 H. & N., Exch. Rep., 210. 

Usage of Trade — Brokers* Contracts, 

The defendantfl, London merchants^ employed a Lire^rpool 
broker to purchase some wool. The broker negotiated with the 
plaintiff, and a Written contract was made between the plaintiff and 
the defendants by the broker, who acted for both parties, for the 
sale by the plaintiff to the defendants of certain bales deliverable 
at Ode3sa, '' the names of the vessels to be declared as soon as the 
wools were shipped.*' 

By the usage of Liverpool, where there is one broker between 
buyer and seller, and by the terms of the contract, notiqe of any 
event is to be given by the seller to the buyer, the notice is 
required to be sent through the broker, who receives it from the 
one party and sends it to the other. 

The plaintiff in accordanqe with this usage, gave due notice to 
the broker of the names of the vessels in which the wools were 
shipped. 

The defendants contended that this notice should have been 
given personally to them; that the broker was specially employed 
to make this contract, and, after the contract was 'made, the 
broker's authority and power ceased. 

The Court of Exchequer Chamber, aflSrming the judgment of 
the Court of Exchequer, held that the notice to the broker was 
sufficient, and that the defendants were bound by it and by the 
usage of Liverpool, for having employed a T)roker at Liverpool to 
make a contract there ; the contract which he was thus authorized 
to make, would have all the incidents of a contract entered into 
at Liverpool, one incident b^ing that notice to the buyer s agent 
is notice to the principal 

20. Whaley v. Laing. 2 H. & N., 3. 

Watef'^Right of Forty having permission to Use-^PoUtUion by Stranger— 
Com for Foitling, 

The plaintiffi, coal workers, by permission of the Leeds and 
Jjiverpool Qanal Company made a . communication from the 
canal to their own premises, and thereby obtained a supply of 
water to feed the boUers of steam-engines used in their business. 
The defendant, without any right or permissioii from the com- 
pany, fouled the water in the canal, wherpby the water as it came 
into the plaintiff's premises was fouled, and by the use of it the 
pla'mtiff's boilers were injured. 
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The Court of Exchequer held, that the plaintiflfe might main- 
tain an action against the defendant for thus fouling the water. 

The declaration alleged that the plaintifip was possessed of 
steam-engines and boilers, and bad used and enjoyed the benefit 
and advantage of the waters of a certain canal to supply the same, 
and which waters ought to have flowed without the fouling there- 
in after mentioned : yet the defendant wrongfully discharged into 
the water of the canal foul materials, and thereby rendered the 
waters foul, whereby the plaintiffs engines and boilers were 
injured. 

The Court of Exchequer held that this declaration was good; 
for though there may be no right to water, there may be a right, 
if it. CQipQs or is sent, to have it come or sent without pollution. 
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[*^* All Law Books and works of interest to the L^al Profession, for- 
warded to the Editor of the Law Magazine and Law Rbtibw, will be 
noticed— either shortly, or at length— in its pages.^ 



A Handj Book on Property Law ; in a Series of Letters bj Lord St 
Leoniurdfl. London: Blackwood & Sons, 1858. 

Wb think that the noble and very learned author of the little Yolume 
before ns, has done good serrice to the community, by thus presenting 
for its use and guidance a popular yiew of that important and compli- 
cated department of our Law with which he is admitted by all to be 
80 pre-eminently conyersant 

We confess our inability to explmn, in an altogether ^atisfactoiy 
manner, why it is generally atnunsd — and we have ouiselres often 
heard it assumed — ^tmit law does not admit of being popularly explained 
and illustrated. 

Of any other science, no matter how techmcal it may be, the elemen- 
tary principles, as well as many of the most elaborate deductions from 
them, are to be found stated in a strictly popular manner in works adapted 
for the million. In the legal science alone, any attempt thus to exhibit 
its outlines and leading features is rarely made, and when made is 
usually denounced as injudicious. Nor can Blackstone's immortal Com- 
mentaries fairly be cited as disproying this remark ; for their aim was 
not to teach law popularly, but rather to present a comprehensiye view 
of the entire body of our laws, for the behoof of our country gentlemen 
and statesmen, as well as of the student and practitioner. Accordingly, 
at almost eyery page of Blackstone's Commentaries are to be encountered 
technical words and phraseology often needing explanation, eyen to one 
who has acquired considerable familiarity with the technicalities of law. 
In the little volume before us, on the other hand, the use of technical 
expressions has been eschewed, and the most intricate and abstruse 
doctrines administered by Courts of Law and Equity, equally with 
matters of practice inyolving much nicety, have been explained so as to 
be quite intelligible to the non-professional, if he will but read what is 
here told for his use with a moderate amount of care. 

Lord St. Leonards, in his brief introduction to this Handy Book, con- 
firms what we have in the preceding paragraphs advanced ; for he says, 
'' It is unquestionably a matter of profound regret that so large a pro- 
portion of contracts respecting estates should lead to litigation. It is 
equally to be regretted, that, however desirous the man of property may 
be to understand the effect of his daily contracts, there is no source to 
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which he can apply for the desired information." The noble and learned 
writer then expresses his willingness to supply the desideratum ; so that a 
man may know something, in a popular way, of the nature of the different 
interests in property, ana of the mutual rights of himself and his wife, 
and his power over his children (we here quote almost verbatim our 
author's words) ; what he is to do in the character of trustee or executor, 
and what precautions should be attended to in '^ selling, buying, mort- 
gaging, leasing, settling and devising estates." Difficult, indeed, would 
it be to enumerate matters giving rise to a like amount of litigation as 
those just specified, or of which some general knowledge would be of 
like benefit to the landed proprietor or yeoman. That " every man should 
be his own lawyer/' in the full sense and significance of the phrase, is 
neither possible nor to be desired ; but that every man who has any, 
the smallest, stake in the country, would be benefited by a perusal and 
reperusal of Lord St. Leonard's book, no doubt can in our judgment be 
entertained. Nor do we know any reason why other branches of our 
law — especially the law of contracts and of wrongs — should not, by 
some competent and experienced writer, be treated after the fashion 
which has been thus adopted, and in imitation of the example which 
has been thus so admirably set. 

1. A Practical Guide in obtaining Probates, Administrations, &c., in 
Her Majesty's Court of Probate. By Edward Weatherly, of Doctors 
Commons. London : Hurst & Blackett, 1858. 

2. The Common Form Practice of the Court of Probate in Granting 
Probates and Letters of Administrations. By Henry Charles Coote, 
Proctor in Doctors Commons. London : Butterworths, 1858. 

These volumes, on the practice of the New Court of Probate, have 
reached us (in the order above indicated) so very recently, that we 
should not be justified in assuming to pronounce very critically or de- 
cisively on their contents, or on the validity of their respective claims 
to the confidence of practitioners. We may, however, observe that these 
works in no way conflict with each other, and this we have rejoiced to 
note ; forasmuch as the practice is becoming rife of inundating the two 
branches of the profession with floods of treatises, or editions of impor- 
tant statutes, with the utmost possible alacrity, but, nevertheless, in total 
disregard of the probable demand. Mr. Weatherly's book contains little 
else than precedents of " forms necessary to be observed in proving a 
will, or in obtaining letters of administration ;" these forms being, how- 
ever, classified and arranged in chapters, each of which is prefaced with 
some remarks and directions for the general guidance of the practitioner, 
and to aid him in their use and application. Mr. Coote's object, on the 
other hand, has been ''to explain the principles which regulate the 
granting of Probates and Letters of Administration," and to afford 
'' some methodized information " to his readers upon this important 
subject. 

Although, as above intimated, we cannot at present venture on a 
minute analysis of Mr. Coote's work, it would be unjust to forbear 



Shart N0U9 cfNtw Books. BS9 

fcr ttTe^p^SlL'^^^^^^ bformatiao/^ Th. noble aod Jean..d 
. inaylLow ^iL ii'"^"^/" '"PP'^ **"^ desidemtom ; «> that a 

his ^17^Z' fai/oK M ^;^^^,"^»**^ o^ himself aud hi« wife, 

I wbat^rti;^ ^1.^^^ ^" ^^ character of tnistee or executor 

What precaat,on. .K.^ja be attended to in - ^Hinir, buviog, mort- 

d denying estatea." Difficult, indeed; wotiJd 

Pose iust B^^rC^LrXrr ^^^ me to » like amount of litigation 09 

ke henefit^n tb!f ' 7J^ ""^'^^ '^"^ ^""^ knowledge would be of 

This owL kwli^"^-^r^^^^ '^^^' "evlry man should 

aiert^nJ V !r^' ^?^^d*« book, no doubt can in our jlid^m.nt Uf 
l^w^ZV^i u ?[ ^? ''^ ^^'^ ^^.^ ^*=^^° '^V other bnimfu^ t>f rmr 

NXch l^/t * T^ experienced writer, be treated afl.r »h. fa^hioi. 

has beenli'^lSmi^ur " "''^'" '' ''' """''" "'"' 

^" i^ ^?*:*'^l 9*^'^^ '° obtaining Probates, Adminiifratbnt, Ac?,, in 
Mer Majesty 8 Court of Probate. By E<lward WeulJii-rly, nf I^wliiri 
Commons. London : Hunt ^t Blackett, 1858, 

2* The Common Form Practioe of the Court of fVoIuifi^ in arnnthtfi 
Probates and Letters of Admrniitrationii. Uy Uvury (Jbrujim t.Nxili', 
Proctor in Doctors Commons- London^ BtilinrwfifiliPi, IHr>H. 

These volumes, on the practice of the New Court of Prulmrn, liA¥0 
reached us (in the ordar abore imlk^ifjfd) no very rtMuiriHy, ifmi i^g 
Bhouid not be justified 10 ottttmiri^ lo |»forio«ri<?« n-ry orHiiuilly itr ilrt* 
eisively on their contents* or on tiin Yiiluhty of tbnir r*'N|n<ii(U«i <'hiiin« 
to the confidence of pra/;tiijoncfr«, VV<i wmy, bowi'vi-r, ii1i«tit¥«i iIihI, ihomi 
' *yorka in no way conjliel Wflh ewb otbiT, awl lliin wn Imyo in{HiiMni lu 
^ M>i# ; forasm«f*b «^ Mr*^ prfK'tifv^ in bi^riMiiiri/f riff* •»!' iiHitnluiiiig \\\i\ twu 
Tw ,, I - ip^m, oritflititkjiK (4' liiipor* 

• , h(H, nivvnrlUrli'HN, In ixilM 

JV^fiAllMulv'd litjolt iMintiiijm litllw 
Im cJiNiTvtiil ill iirovin^ a 
I ;*' rbcMi roriUHJ>iHiig, how- 
of which iH iirdkt^tid with 
hidiiriwof tUo pmcUiticHier, 
I Ml. <-w,h/8fji,;,.^^on thti 
hl>h'M which retfulute tbo 

prs ui>oii this important 

►uld^r*'''*^ venture on a 
^iijUBt to forbear 




390 Short Notes of New Books. 

adding, that it is wriften concisely and plainly ; without any parade of 
learning, yet evidencing patient thought and a thorough mastery of his 
subject Moreover, it appears to us, that in the two hundred pages, 
comprising the body of this volume, is offered all the information which 
could reasonably have been looked for by any one perusing the title 
which has been affixed to it. 

Register of t*ublic Bills durfnir the Sfession 20 and ^i Vict. tJdi ted by 
James Bigg, and published by the Editor. London : lb*57. 

This is a useful, and in some respects an JEtmtising, volume— ^useful,' as* 
containing a summary of the proceedings of ohr legislators during the 
sessioh ending in Augilst lait — ahd amusing, as exhibiting certain stered* 
scopic views of the *"• state of the Ikw of this country, at the period of 
the dissolution df the late Parliament," which we wish we cduid affirm 
to be distorted or falsely colouired. Two of these stereoscopic views we 
insert for the edification of our law-anienders : — 

ViBW 1. A Meadow in <Ae Paritk of Bamrimry^ in the County of WiV*. The 
most prominent figures are a flock of Sheep tended by a Shepherd : the 
meadow had been previously irrigated, and in some of the furrows water had 
been le.ft in a. stagnant state ; in one of thefse water-furrows the Shepherd 
sees a fish — a tJ*uut — and catches it, and for ttiis act, three inontiis afterwards, 
while working in the han^est fields, he is summoned to appear before two 
justices. He acknowledges that he cftught the fish, pleads -ignoranee of the 
law, and that up tp that time he had never been before a, magistrate for any 
offence ; but so inflexible is Justice, that the act of catching this little fisn 
can only be expiated by the payment of a fine of fifty shillings, and nine snil- 
lings and sixpence fbr costs. In defaiilt of {laymfent he is sentenced id un- 
dergo six weeks* imprisonment, with hard labour, in the house of correction at 
Devizeei, to whicli prison de is immediately conveyed, and there remains until 
the end df five weeks, when Mercy appear^ in the foriii df an order from the 
Secretary of Stato for his release; 

View 4. The Council Chamler of the Royal Commission for the Consolidation 
and Amendment of the Law. Here are prominent tlie great men df the land t 
men who, rob^d with the Jiidicial Erminej Iiave sentenced theii* fellow-men to 
death or to slavery for life ; men wlio, when an accused person has t>leaded 
ignorance of the law, have sternly replied that it was the duty of the prisoner 
to make hiilisetf acquainted with the law of his country, and that Justice 
allowed no plea of ignorance in extenuation of an offence : men upon whose 
decisions often hang the characters and fortunes of their fellow-citizens : men 
to whom Justice has beep a business, tlie ladder by which they have raised 
themselves, to raiik and eminence, aiid through which they have acquired 
wealth : aiid liieti whOtn it is the duty of their fellow-men to treat with the 
utmost honcnr and respect. These learned and einineiit xnen are assembled 
for the purpose of consolidating and amending the law ; it is not the first 
time they have met for this pujpose, their meetings. commenced in ytars long: 
since past a^ay. They know the present confused and unsatisfactory stat^ of 
the law, and the evils resulting therefrom, for they have themselves forcibly 
described theni : they kiidW that Parliament has appropriated thotisands aiid 
tens of thousands of the public money for the purpose of cousolidaiiug and 
amending the law : and thej also know that when Justice tells an unhappy 
prisoner that it is his duty to make himself acquainted with the law of his 
country, it is telling him to do that which they themselves declared requires a 
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life of labour to master. The result of the fiumeroub mieetings of these great 
and learned nieny and of the vast Expenditure bf the national funds, is to' be 
fouud — ^Wherb ? The Statute Book yields no evidence of any material 
improvement having been the result of their labours. In such a presence 
who would dare to hint at the penalty imposed upon the poor Wiltshire 
Shepherd for catching a trout without rendering an equivalent ? 

Besides the works above briefly noticed, and others criticized at 
greater length in the present number, we have received Vols. V. and VI. 
of Mr. Foss's laborious Biographical Sketches of the Judges of England, 
which are replete with useful and interesting information, and the 
concluding volume of Lord Campbell's Lives of Chief-Justices, to both 
of which works we propose to revert in another number. 
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APPOINTMENTS, &o. 

Mr. Justice CresstViell, haviilg been appointed Judge of the Court of 
Probate, and Judge- ordinary of the Court for Divorce and Matrimonial 
Causes, took his seat, for the first time in that judicial capacity, on the 
second day of Hilary Term. 

Augustus Frederick Bayford, Esq., LL.D., and Charles J. Middleton, 
Esq., and Edward Francis Jetifaer, Esq., Barristers-at-Law, have been 
appointed Registrars of the Probate Court. 

Consequent upon the appointment of Mr. Justice Cresswell to the 
Judgeship of the Probate Court, has been the elevation of Mr. Serjeant 
Byles to the seat in the Court of Common Pleas, thus rendered vabant. 
The promotion of the learned Serjeant, who was called to the Bar by 
the Hon. Society of the Inner Temple moi-e than a quarter of a cen- 
tury ago, and has for many y^ars had a most extehsive practice, having, 
for some time before it actually occurred, been anticipated by the pro- 
fession. 

The following gentlemen have recently been called within the Bar, on 
their appointment as Queen s Counsel : — 

Dr. Addams, Dr.. Phillimore, Dr. Deane, and Dr. Twiss ; and also 
Messrs. Amphlett, Bazalgette, Bird, Fleming, Goldsmid, Green, and 
Shapter, of the Equity Bar. 

Mr. Serjeant Pigott, of the Oxford Circuit, has been appointed Recor- 
der of Hereford, in succession to the late Mr. Horn. 

J. B. Aspinall, Esq., Barrister-at-Iaw, has succeeded to the Deputy- 
Recordership of Liverpool, vice Mr. Blair, appointed, as mentioned in 
our last number, to the judgeship of the Liverpool County Court. 

Henry W. West, Esq., Barrister-at-law, df the Northern Circuit, suc- 
ceeds the Hon. E. Phipps in the Becordership of Scarborough. ^ 
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Geoige Tajlor, Esq., BarrUter-at^law, has been promoted to the office 
of Rttastnir of Joint- Stock Companies — of which he had previously 
been Deputy- Registrar— rendered yacant by the death of Mr. Whit- 
marth, Q.C. 

William Aug. Tollemachey Esq.^ has received the appointment of 
Treasurer of the Kent County Courts, in place of the late Mr. Coppock. 

OOIiOKIAL APPOINTMSNTS. 

William HodgM, Esq., Barrister- at-law, of the Western Circuit, has 
been appointed Chief- Justice of the Cape (Mr. W. M. Cooke, of the same 
Circuit, succeeding Mr. Hodges in the Recordership of Poole). 

Francis Smith, Esq., to be Attorney- General, and T. J. Knight, Esq., 
to be Solicitor-General for the island of Tasmania. 

And the Queen has been pleased to appoint Walter Harding, Esq., 
to be Chief- Justice, Henry Connor, Esq., to be First Puisne Judge, and 
Lushington Phillips, Esq., of the Northern Circuit, to be Second 
Puisne Judge of the colony of NataL 

CALLS TO THE BAR. 
Miehaelmai Term, 1857 {Nov. 17.) 

Middle Temple. — Slingsby Bethell, Salusbury Gillies Payne, and 
Augustus W. L. Gallwey, Esqrs. 

Inner Temple. — Arthur Cohen, who obtained a Studentship, Francis 
Ford Pinder, William Gurney, Henry Stone, George William Barker, 
Alfred Austin, Edward Fleetwood Hesketh, Robert Laycock, Samuel 
Waller Chapman, Edward Salvin Bowlby, John Sharp, Robert Wal- 
ters, and Arthur Joseph Hunt, Esqrs. 

Lincoln's Inn. — Sylvester Joseph Hunter, who obtained a Student- 
ship, George Waugh, Alfred Wilson, Eugenius Stewart Roche, Wynd- 
ham Horatio Nelson Hoste, John Hornby, Samuel Courthope Bosanquet, 
Rupert Potter, Al marie Rumsey, Edward Graham Alston, Frederick 
Joseph Sydney Edgecombe, Edward Levi Ames, Henry Thomas 
Stephen Dicey, Douglas Spencer Meadows, William Page Thomas 
Philbps, and Wyndham Holgate, Esqrs. 

Hilary Term, 1858 (Jan. 26.) 

Middle Temple. — Brandon Michael Alexander, Alfred Peach Kins- 
man, John Frederick Browne, James Claude Webster, Richard Henry 
Murray, Thomas Maxwell Witham, and James Edward Lapworth, 
Esqrs. 

Inner Temple. — Godfrey Lushington, Henry Wadhara, John Rob- 
bins, Henry Perkins, Frederick Andrew Inderwick, Ferdinando Dudley 
Lea Smith, John Reynolds Gulson, George Rickard Copeman, John 
Duke Pode, and Hastings Charles Higgins, Esqrs. 

Lincoln's InN.-— George Lills, Frederic Harrison, William Halliday 
Cosway, Frederick William Walker, Thomas Helsby, Henry Coleman 
Folkard, and Edward Henry Pember, Esqrs. 



Events of ttie Quarter* 893 

EXAMINATION OP STUDENTS OF THE INNS OF COURT. 

At the Michaelmas Term Examinatioa of the Students of the Inns of 
Court, held at Lincoln's Inn Hall, on the 29tb, 30th, and dlst October, 
1857, the Council of Legal Education awarded to— 

Sylvester Joseph Hunter, Esq., of Lincoln's Inn, a studentship of Fifty 
Guineas per Annum, to continue for a period of Three Years. 

Albert Gordon Langlej, Esq., of the Middle Temple, Frederick G. 
Evelyn, Esq., of the Middle Temple, and Dominick D. Ryan, Esq., of 
the Inner Temple, Certificates of Honour of the First Class; Samuel 
Pope, Esq., of the Middle Temple, Frederic W. Walker, Esq., of Lin- 
coln's Inn, William Bruce, Esq., of the Middle Temple, Douglas Spencer 
Meadows, Esq., of Lincoln's Inn, and Wyndham H. N. Hoste, Esq., of 
Lincoln's Inn, Certificates that they have satisfactorily passed a Public 
Examination. 

At the Hilary Term Examination, held at Lincoln's Inn Hall, on the 
7th, 8th, and 9th days of January, 1858, the Council of Legal Educa- 
tion awarded to-— 

George Nathaniel Colt, Esq., of Lincoln's Inn, a studentship of Fifty 
Guineas per Annum, to continue for a period of Three Years ; Morris 
Simeon Oppenheim, Esq., of the Middle Temple, and Henry Carne Oats, 
Esq., of Lincoln's Inn» Certificates of Honour of the First Class ; Henry 
Felix John Recano, Esq., of the Middle Temple, David Gray Begg, 
Esq., of Lincoln's Inn, Frederick Harrison, Esq., of Lincoln's Inn, and 
William Griffith, Esq., of Lincoln's Inn, Ben Thomas Williams, Esq., 
of Gray's Ipn, Francis Davy Longe, Esq., of the Inner Temple, and 
James Charles Smith, Esq., of the Middle Temple, Certificates that they 
have satisfactorily p^assed a Public Examination.. 

THE CIRCXJITS. 

The ensuing Spring Circuits of the Judges have been thus arranged i 
HoHB Circuit. — Mr. Justice Erie and Mr. Justice Williams. 
Midland Circuit. — Lord Campbell and Mr. Justice Coleridge. 
Norfolk CiRCUiT.-r-The Chief-Justice of the C. P. and Mr. Justice 

Wightman. 
Northern Circuit, — Mr. Baron Martin and Mr, Justice Byles. 
Western Circuit. — Mr. Justice Crowder and Mr. Justice Willes. 
Oxford Circuit. — Mr. Baron Watson and Mr, Baron Channell. 
North Wales Circuit. — Mr. Justice Crompton, 
South Wales Circuit. — Mr. Baroa Bramwell. 

The Lord Chief Baron will remain in town as the Vacation Judge, . 



NECROLOGY. 
October. 
17th. Clarke, T. R., Esq., Solicitor, of Fenchurch Street, aged 40. 
dOth. Marshall, William, Solicitor, aged 50. 
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If&vember. 
Isr. Cooke, Cbarlea, Esq., Solicitor, aged G3. 
ard« Eaton, Henry, Esq., Solicitor, of New Inn, aged 59. 
4tk. SflBPPARi), G. Halford, Esq., of the Middle Temple, Barrister-^ 

at- Law, aged 65. 
6th« ROBBBIBON, P. M.y Esq., of the Inner Temple, Barrister-at- 

Law, aged 27. 
8(h. Wabwick, Qoj, Esq., of Qra/s Inn, Barrister-at-Law, aged 69. 
9th. llALPAa. Charles, Esq., of Lincoln's Inn, Barrister-at-Law, 

aged 58 
10th. Blatch, James, Esq., Solicitor, aged 62. 
12th. Etrb, Edward, Esq., Solicitor, aged 36. 
17th. Gatuff, North, Esq., Solicitor, aged 26. 

— Amort, Samuel, Esq., of Throgmorton Street, aged 74. 

18th. Igoulder, John, Esq., aged 81, a Deputy Registrar of the Pre- 

rogatiye Court of Ocuiterhurj. 
28 tb. SnEPHfiRD, George, Esq., Solicitor, of Beyerlej. 
28tfa» Francis Whitmarsh, Esq., Q.C., a Bencher of Gray's Inn, and 

Registrar of Joint-Stock Companies, aged 80. 

December, 
4lh. Mavdb, J. W., Esq., Solicitor, at Wetherhy, Yorkshire. 
7tb. HiLDTARD, R. C, Eaq.^ M.P. for Whiteharen, Q.C., a Bencher 
of Xiincoln's Inn, aged 57. 

— Got, Aug. George, Esq., Solicitor, of Raymond Buildings, 

aged 31. 

9th. WooDDousE, Henry W., Esq.> Solicitor, of New Square, Lin- 
coln's Inn. 

13th. Hayes, W. S., Esq., Solicitor, aged 86. 

19 th. James Coppock, Esq., Solicitor, aged 60. 

27th. Edward Bullock, Esq., late Common Serjeant of the City of 
London. 

8 1st. Sktmner, Robert, Esq., GouTeyancer, aged 74. 

January, 1858. 
1st. Smith, Jeremiah, Esq., Solicitor, aged 48. 
8tb. Griffith, Edward, Esq., formerly one of the Masters of the 
Court of Common Pleas at Westminster, aged 68. 
13th. Austen, Francis Cobb, Esq., of Doctors Commons, aged 70. 
1 6tb. Eloib, Matthew, Esq., Solicitor, formerly of Worcester. 

— The Right Hon. Sir W. II. Maule, aged 70. Of this very 

learned judge, a lengthened notice will, we trust, appear in our 
next number. 
17th. Grainger, Henry, Esq., Solicitor, aged 45. 
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' Srcdthwaite — The Record and Writ Practice of the Court of Chafl'* 
cerj, comprising the seyeral Forms used in Proceedings in the Recorci 
and Writ Clerks' Ofl&ce, with Practical Notes and Directions. By T, 
W. Braithwaite. . 8yo, 18s. cloth. 

Brougham — Lord Brougham's Acts and Bills from 1811 to the 
Present . Time, now first collected and arranged ; with an Analjtical 
Review shewing their Results upon the Amendment of the Law, Bjr 
Sir J. E. Eardlej Wilmot, Bart. Rojal 8vo, 21s. cloth. 

Campbell — ^Lives of the Lords- Chancellors and Keepers of the Great 
Seal of England, from the Earliest Times till the Reign of George IV. 
By John Lord Campbell. Vol. 10, completing the work. Crown 
8vo, 6s. cloth. 

Coote — The Common Form Practice of the Court of Probate, in grant- 
ing Probates and Letters of Administration ; with the new Act 20 & 21 
Vict., c. 77 ; also the Rules, Orders, and Instructions, in respect of Non- 
contentious as well as Contentious Business, together with the Official 
Table of Fees, &c., aa issued January 9, 1858. By H. C. Coote, 
Proctor. 12mo, 13s. cloth. 

Drewry — ^A Concise Treatise on the Principles of Equity Pleading, 
with Precedents. By C. S. Drewry, Esq., Barrister. 12mo, 6s. boards. 

Dwyer — A compendium of the Principal Laws and Regulations 
relating to the Militia of Great Britain and Ireland. By K Dwyer, 
Esq., Barrister. 12mo, 5s. 6d. cloth. 

Fobs — The Judges of England, with Sketches of their Lives, and 
Miscellaneous Notices connected with the Courts of Westminster from 
the Time of the Conquest. )^^ Edward Foss, Esq., Barrister. Vols 5 
and 6. 8vo, 28s. cloth. 

Glen — The Burial Board Acts of England and Wales; with Introduc- 
tion, Notes, Cases, and Index. By W. C. Glen, Esq., Barrister. 12mo. 
6s. cloth. 

Horsey — The New Probate Law ; with the New Act, Rules, Orders, 
Instructions, Forms, Fees, and an Index, and a Summary of the Law of 
Executors and Administrators in relation to Probate and Administration. 
By G. Horsey, Esq., Barrister. Second Edition. 10s. cloth. 

Hudson — The Executor's Guide. By J. C. Hudson. New anrf en- 
larged Edition, with the Addition of Directions for paying Succession 
Duties, and a Table of the Value of Annuities, and the Amount of 
Duty payable thereon. 1 2mo, 6s. boards. 

Ince — A Systematic Arrangement of the Trustee Act, 1850, and the 
Extension Act of 1852 ; and of some other Enactments having reference 
-to the same Subject-matter, with Practical Notes and the Cases to the 
Present Time, and an Appendix Containing the above Acts. By H. B. 
Ince Esq., Barrister. 12mo, 5s. cloth. 
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Lswin — A Practical Treatise on the Law of Trusts and Trustees. 
By T. Lewin, £Uq., Barrister. Third Edition. Bojal 8vo, £2, 2s. 
cloth. 

Macrae — The Law and Practice of the Court for the Relief of Insol- 
Tent Debtors, and in the County Courts under the Insolvent Act and 
Small Debts Act; with Appendix containing the Acts of Parliament, 
Roles of Conrt^ Terms, &c. By D. C. Macrae, Esq., Barrister. 12mo, 
21s. cloth. 

Prk/MU« ^Precedents in Conveyancing, with Dissertations on its 
Law and Practice. By Frederick Prideauz, Esq., Barrister. Third 
fidition. Royal 8vo, d2s. cloth. 

Scot* — ^The Probate Court Act, 1857 ; with a Popular Explanation. 
By J« Scott, Esq., Barrister. 12mOy 2s. 6d. 

' Stephen. — New Commentaries on the Laws of England, in which are 
fnterworen, under a New and Original Arrangement of the general Sub- 
ject, all such parts of the Work of Blackstone as are applicable to the 
Present Times; together with fall but compendions Expositions of the 
Modem Lnprorements of the Law np to the Latest Period t -the original 
ttnd adopted Materials being, throughout the Work, typographically dis^ 
tinguished from each other. By Henry John Stephen, Serjeant at Law. 
The Fourth Edition by the learned Author, assisted by James Stephen, 
LL.D., Barrister. 4 Vols. 8to, £4, 4s. cloth* 

Si, Leonardi^A Handy Book on Property Law; in a Series of Letters 
by Lord St. Leonards. 12mo, Ss. 6d. cloth. 

Swdbmf^^The Act to Amend the Law relating to Divoroe and 
Matrimonial Causes in England; with Notes on the Principles and 
Practice of the Ecclesiastical Courts in similar Causes, and the Changes 
introduced by the Present Act. By M. C. M. Swabey, D.C.L., Bar- 
rister. 12mo, 8s. doth. 

Jhring — ^The Joint-Stock Companies Act 1856, to which are added 
the Joint-Stock Companies Acts of 1857, with Introductions, Practical 
Notes, and Appendices of Forms. By H. Thring Esq., Barrister. 12mo, 
7s. cloth. 

Waddihve — The Act to Amend the Law relating to Probates and 
Letters of AdministratiiHis in England, 30 and 21 Yipt., c. 77, with a 
Beyiew and Classification of the Sections, shewing the Changes intro- 
duced in matters of Probate and Administration, and the Rules, Orders, 
Instructions, and Fees. By A. Waddiioye, D.C.L, Syo, 7s. 6d, cloth. 

Weaiherly — A Practical Guide ip obtaining Probates, Administra- 
tions, &c., in Her Majesty's Court of Probate, under the Act 20 and 21 
Vict., c. 77, with numerous Precedents. By E. Weatherly. 8yo, 
2 Is. cloth. 

WhUe and Tudor'9 Sel:ection of Leading Cases in Equity. Second 
Edition, with Notes. Vol, 1, by F. T. White and Q. D. Tudor, Esqs., 
Barristers; and Vol. 2, by O. D. Tudor, Esq., Barrister, Royal 8vo, 
£3, 3s. eloth. 
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